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U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-2776) 


Texas INSTRUMENTS, INC., APPELLANT v. U.S. INTERNATIONAL TRADE 
CoMMISSION, APPELLEE 

James F. Davis, Howrey and Simon, of Washington, D.C., argued for appellant. 
With him on the brief was Kenneth E. Krosin. Also on the brief were Melvin Sharp, 
Richard L. Donaldson and David V. Carlson, Texas Instruments, Inc., of Dallas, 
Texas. 

Wayne W. Herrington, Office of the General Counsel, of U.S. International Trade 
Commission, of Washington, D.C., argued for appellee. With him on the brief were 
Lyn N. Schlitt, General Counsel and Michael P. Mabile, Assistant General Counsel. 


Appealed from: U.S. International Trade Commission. 


Before Davis, Circuit Judge, Cowen, Senior Circuit Judge, and NEw. 
MAN, Circuit Judge. 


Newman, Circuit Judge. 


ORDER 


The parties and the amicus American Intellectual Property Law 
Association have raised several points in connection with Texas In- 
struments’ petition for rehearing. We deny this petition, affirming 
the prior decision! in all respects; we write to discuss the following 
points. 


THE ““PIONEER” ISSUE 


Texas Instruments (“TI”) again asserts that because its Patent 
No. 3,819,921 describes a “pioneer” invention the claims should be 
given an enhanced breadth of interpretation, such that the exten- 
sive technological changes that have occurred since this invention 
was made should be deemed not only functional equivalents but 
also structural equivalents in terms of 35 U.S.C. § 112 6. The Inter- 
national Trade Commission counters, as before, that the 921 patent 
is not of “pioneer” caliber. The amicus expresses concern about the 
scope of patent protection in “fast-moving” areas of technology, 


! Texas Instruments, Inc. v. U.S. Int’l Trade Comm'n, 805 F.2d 1558, 231 USPQ 833 (Fed. Cir. 1986). Familiarity is as- 
sumed with this decision and that of the Commission. 
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without, however, giving amical advice on this important policy 
issue.” 

The Supreme Court in Westinghouse v. Boyden Power Brake Co., 
170 U.S. 537, 562 (1898), characterized a pioneering invention as “a 
distinct step in the progress of the art, distinguished from a mere 
improvement or perfection of what had gone before”. Courts early 
recognized that patented inventions vary in their technological or 
industrial significance. Indeed, inventions vary as greatly as human 
imagination permits. 

There is not a discontinuous transition from “mere improvement” 
to “pioneer”. History shows that the rules of law governing in- 
fringement determinations are amenable to consistent application 
despite the variety of contexts that arise. The judicially “liberal” 
view of both claim interpretation and equivalency accorded a “pio- 
neer” invention, see Morley Sewing Machine Co. v. Lancaster, 129 
U.S. 263 (1889), is not a manifestation of a different legal standard 
based on an abstract legal concept denominated “pioneer”. Rather, 
the “liberal” view flows directly from the relative sparseness of pri- 
or art in nascent fields of technology. 

In the case of the claimed “pocket-size” calculator, we do not 
share the Commission’s denigration of TI’s contribution. However, 
even its “pioneer” status does not change the way infringement is 
determined. The patentee’s disclosure, the prosecution history, and 
the prior art still provide the background against which the scope of 
claims is determined. As discussed in our prior opinion and further 
explained below, the claims fail to encompass the accused devices. 


LITERAL INFRINGEMENT 


Our prior opinion construed the claims pursuant to 35 U.S.C. 
§ 112 6, since all the elements of the claims are in means-plus- 
function form. The Commission had found that in the accused cal- 
culators, though all of the functions of the claimed elements were 
performed, none was performed by the structures described in the 
921 specification or by equivalents of those structures.‘ We af- 
firmed, on modified reasoning. 

TI’s petition misstates this court’s holding. The court did not hoid 
that “every claim element found corresponding equivalent struc- 
ture in the accused devices”. Rather, the court held that, though ev- 
ery function of the claimed combination was performed in the ac- 


2 TI stated in its brief that “The competitors took licenses even though the licensed devices embody technological changes 
developed over the years.” The Commission found that TI’s license agreements include many patents in addition to the 
‘921, and stated that “TI has approximately 150 patents, exclusive of the '921 patent, relating to and covering various as- 
pects of portable calculators.” In re Certain Portable Electronic Calculators, Inv. No. 387-TA-198, USITC Pub. No. 1732 
(July 1985) (Findings of Fact 201-212). The Commission emphasized that TI did not rely on the 921 patent to protect its 
position in this “fast-moving” field. 

3 35 U.S.C. § 112, 116 states: An element in a claim for a combination may be expressed as a means or step for performing 
a specified function without the recital of structure, material, or acts in support thereof, and such claim shall be construed 
to cover the corresponding structure, material, or acts described in the specification and equivalents thereof. 

‘ The input function of claim clause (a) is performed in the accused devices by a subsequently developed scanning matrix 
system, instead of the conductive strips described in the '921 specification. The electronics functions of clause (b), sub 
clauses (i), (ii), and (iii), are performed in the accused devices by MOS transistors instead of the disclosed bipolar semicon- 
ductors, accompanied by changes in the integrated circuit array described in the ’921 specification. The display function of 
clause (c) is performed in the accused devices by the subsequently developed liquid crystal technology, instead of the ther- 
mal printer described in the '921 specification. 
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cused devices, the structures performing those functions were not 
equivalents of the structures disclosed in the patent. 

The court reviewed the Commission’s findings of non-equivalency 
of the corresponding structural elements by viewing each element 
in the context of the total combination of structures in the accused 
device. The functions of input, electronics, and display, viewed sole- 
ly as functions, were in the calculator prior art; the patentability of 
the combination depended on the totality of changes in the struc- 
tures by which the functions were performed. (Indeed the separate 
structures described in the ’921 patent are individually the subject 
of patents.) It is the totality of means that achieved the claimed 
pocket-size calculator, as it is the totality of modified means that 
constitutes the accused calculators. Thus, the equivalency of each 
changed means is evaluated in the context of the accused device as 
a whole. 

The Commission had analyzed each corresponding structure in 
the accused devices as if such structure were the only difference be- 
tween the accused device and the claimed device. That is, each func- 
tion/means clause was analyzed as if it were a separate patented in- 
vention, viewed in isolation. It is a distortion of the accused devices 
to evaluate the equivalency of each changed means as if all the oth- 
er functions are performed by the original means described in the 
921 specification. To do so is to evaluate some theoretical device 
made up of all but one of the patentee’s disclosed structures plus 
one new structure: a device that does not exist. As we stated in our 
main opinion, “that is not the situation before us.” 805 F.2d at 1569, 
231 USPQ at 840. In light of this flawed methodology, we observed 
that there may not be substantial evidence to support the Commis- 
sion’s findings of non-equivalence. However, we concluded that 
under the correct legal analysis, substantial evidence did support 
the Commission’s determination. 

Each function in a claim is part of a combination, not a separate 
invention. In cases such as the one before us in which all functions 
are performed but multiple means are changed, the equivalency of 
each changed means is appropriately determined in light of the oth- 
er structural changes in the combination. As in all cases involving 
assertions of equivalency, wherein the patentee seeks to apply its 
claims to structures not disclosed by the patentee, the court is re- 
quired to exercise judgment. In cases of complex inventions, the 
judgment must take account of situations where the components of 
the claimed combination are of varying importance or are changed 
to varying degrees. This is done by viewing the components in 
combination. 


Tue Reverse Doctrine oF EQUIVALENTS 


The amicus suggests that the court could apply the so-called “re- 
verse doctrine of equivalents”. The “reverse doctrine” is explained 
in Graver Tank & Mfg. Co. v. Linde Air Products Co., 339 U.S. 605, 
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608-09, 85 USPQ 328, 330 (1950) as the “wholesome realism * * * 
where a device is so far changed in principle from the patented arti- 
cle * * * but nevertheless falls within the literal words of the claim 
* * * the doctrine may be used to restrict the claim”, thereby avoid- 
ing infringement. Indeed, it might better be called a doctrine of 
non-equivalence. Its invocation requires both that (1) there must be 
apparent literal infringement of the words of the claims; and (2) the 
accused device must be sufficiently different from that which is pat- 
ented that despite the apparent literal infringement, the claims are 
interpreted to negate infringement. See, e.g., SRI Int’l v. Matsushita 
Electric Corp., 775 F.2d 1107, 1122-23, 227 USPQ 577, 587 (Fed. Cir. 
1985); Leesona Corp. v. United States, 530 F.2d 896, 192 USPQ 672 
(Ct. Cl. 1976). 

The reverse doctrine of equivalents is invoked when claims are 
written more broadly than the disclosure warrants. The purpose of 
restricting the scope of such claims is not only to avoid a holding of 
infringement when a court deems it appropriate, but often is to pre- 
serve the validity of claims with respect to their original intended 
scope. See the discussion in Pigott, Equivalents in Reverse, 48 J. 
Pat. Off. Soc’y 291, 292 (1966). None of these aspects is here present. 
As we have discussed, literal infringement of means-plus-function 
claims requires both that the same function be performed and that 
the same or equivalent means be used. The reverse doctrine of 
equivalents comes into consideration only when literal infringe- 
ment is apparent. Since the ’921 claims are not literally infringed, 
the reverse doctrine of equivalents does not apply. 

Accordingly, IT Is ORDERED THAT: 

The petition is denied. 

The suggestion for rehearing in banc will be considered. 


Date: May 16, 1988. 
For THE Court, 
PAULINE NEWMAN, 
Circuit Judge. 


ON PETITION FOR REHEARING 


Davis, Circuit Judge, concurring in the result, concurring in part, 
and additional views. 


I agree with the result and join all of Judge Newman’s opinion 
except the last portion, headed “The Reverse Doctrine of 
Equivalents.” My view is that both the original opinion in this case 
(which I joined) and the opinion on rehearing (the greater part of 
which I have joined) reflect principles comparable to (though dis- 
tinct from) the reverse doctrine of equivalents. The current case 
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solely involves claims governed by 35 U.S.C. § 112 6, which pro- 
vides that a means-plus-function claim “shall be construed to cover 
the corresponding structure, material, or acts described in the speci- 
fication and equivalents thereof” (emphasis added). There is a sym- 
biosis between §112 “equivalents” and the doctrine of 
equivalents—both spring from the same roots and very often take 
account of the same factors and considerations. While stressing the 
distinctiveness of each of the separate doctrines, our opinion in 
Palumbo v. Don-Joy Co., 762 F.2d 969, 975 n.4, 226 USPQ 5, 8-9 n.4 
(Fed. Cir. 1985), declared that “Graver Tank concepts of equivalents 
are relevant in any ‘equivalents’ determination” under § 112, and 
“the underlying principles of equivalents in Graver Tank could be 
used in a §112 literal infringement analysis.” See also Lockheed 
Aircraft Corp. v. United States, 553 F.2d 69, 193 USPQ 449 (Ct. Cl. 
1977). 

Because of this close connection, I have considered it proper to ap- 
ply here an analogue or parallel of the reverse doctrine of 
equivalents—though not that doctrine in and of itself. Whether or 
not there was literal infringement of the means-plus-function 
claims, Judge Newman is right that “the equivalency of each 
changed means is evaluated in the context of the accused device as 
a whole” (J. Newman’s opinion at 4); “though every function of the 
claimed combination was performed in the accused devices, the 
structures performing those functions were not equivalents of the 
structures disclosed in the patent” (emphasis in original) (id. at 
4-5); and “[tjaken together these accumulated differences [between 
the invention described in the patent and the accused device] distin- 
guish the accused calculators from that contemplated in the ’921 
patent and transcend a fair range of equivalents of the ’921 inven- 
tion.” Texas Instruments v. United States Int’l Trade Comm’n, 805 
F.2d 1558, 1570, 231 USPQ 833, 841 (Fed. Cir. 1986). 


(Appeal No. 87-1379) 


BROOKSIDE VENEERS, LTD., PLAINTIFF-APPELLEE v. UNITED STATES, 
DEFENDANT-APPELLANT 

Charles P. Deem, Stedina & Deem, of New York, New York, argued for plaintiff- 
appellee. 

Joseph I. Liebman, Attorney in Charge, International Trade Field Office, Depart- 
ment of Justice, of Washington, D.C., argued for defendant-appellant. With him on 
the brief were Richard K. Willard, Assistant Attorney General, David M. Cohen, Di 
rector and Saul Davis. 


Appealed from: U.S. Court of International Trade. 


Judge CARMAN. 
(Decided May 11, 1988) 
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Before Markey, Chief Judge, SKELTON and Batpwin, Senior Circuit 
Judges. 


BaLpwin, Senior Circuit Judge. 


The United States (appellant) appeals from the judgment of the 
United States Court of International Trade, No. 81-9-01305,' sus- 
taining Brookside Veneers, Ltd.’s (Brookside) claim that the import- 
ed materials in question were improperly classified as “[a]rticles not 
specifically provided for, of wood” under item 207.00 of Schedule 2, 
Part 1 of the Tariff Schedules of the United States (TSUS), and 
were correctly classifiable as “wood veneers, other” under TSUS 
Schedule 2, Part 3, item 240.03. Upon examination of the complete 
record and decisions below, this court finds that the Court of Inter- 
national Trade incorrectly interpreted the relevant provisions of 
TSUS. We reverse. 


BACKGROUND 


During 1979, 1980, and 1981, the only years at issue here, Brook- 
side imported wood products from Italy which, at the time of entry, 
were invoiced as “Manmade Veneer” or “recomposed veneers.” The 
merchandise is created by first slicing veneers from a block of natu- 
ral wood. These veneers are then dyed, stacked one atop another in 
a predetermined sequence, glued, and bonded by cold pressing to 
form a solid block. New veneers are sliced from this manmade block 
at varying angles to obtain the final product. Thus, the resulting ve- 
neers are dyed wood sheets, each consisting of pieces of cold pressed 
dyed wood and adhesive. The particular patterns cut are in re- 
sponse to customer requests. These manmade veneers are used in 
the same manner and for the same purposes as natural ve- 
neers—e.g., in the construction of a myriad of items, and as well 
panelling. 

The United States Customs Service (Customs) classified and liqui- 
dated Brookside’s veneers as articles of wood, not specifically pro- 
vided for under TSUS item 207.00, and assessed duties of 8%, 7.6% 
and 7.3% for the years 1979, 1980, and 1981, respectively. 19 U.S.C. 
§ 1500 et seg. (1976). After Brookside’s protest under 19 U.S.C. 
§§ 1514 and 1515 was denied, it commenced an action in the Court 
of International Trade seeking reclassification of the veneers under 
TSUS item 240.03, wood veneers, other, assessable at rates of 2%, 
2%/Free, and Free for 1979, 1980, and 1981, respectively.” 

The Court of International Trade first considered “whether Con- 
gress manifested an intent to limit the definition of wood veneers to 
articles derived from logs and flitches.” Slip op. at 6. The court held 
that the plain language of TSUS Schedule 2, Part 3, headnote 1(a) 
indicates a clear intent by Congress to limit wood veneers according 

! The trial court’s order denying appellants Rule 59 motion for a rehearing is published at 661 F.Supp. 620 (Ct. Int’! 
Trade 1987). This case has been designated a test case by the United States Court of International Trade. 


2 The duty on hardwood veneers was eliminated by Congress in 1980. Pub. L. No. 96-609, § 116, 94 Stat. 3555, 3559 (codi- 
fied at 19 U.S.C. § 1202). 
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to their source—logs and flitches. This provision also was relied on 
by the court for its finding that Congress did not intend that use be 
a consideration in classifying wood veneers under Schedule 2, Part 
3. 

The court next considered whether the manmade blocks from 
which Brookside’s veneers are sliced are logs or flitches within the 
meaning of headnote l(a). After reviewing standard lexicographic 
material, the court concluded that it is “not clear that the words log 
or flitch as provided by these definitions and enunciated by Con- 
gress in the provision defining wood veneers are precise and should 
be understood to mean a log or flitch in a natural state.” Slip op. at 
10. The court found that log or flitch reasonably includes Brook- 
side’s manmade block because the latter possesses an “essential re- 
semblance” to logs as referred to in headnote 1(a). The court held 
that Brookside had rebutted the statutory presumption of correct- 
ness accorded customs classifications, and ordered a reclassification 
and reliquidation under item 240.03. 

Appellant argues that the trial court misapprehended the burden 
of proof which the statutory presumption of correctness places on 
Brookside. Appellant asserts that Brookside did not provide the tri- 
al court with a scintilla of factual evidence to support any of its con- 
tentions, and therefore the trial court erred in finding that Brook- 
side successfully rebutted that presumption. The statutory pre- 
sumption of correctness is explicitly stated in 28 U.S.C. § 2639(a\(1): 


[I]n any civil action commenced in the Court of International 
Trade under section 515, 516, or 516A of the Tariff Act of 1930, 
the decision of the Secretary of the Treasury, the administering 
authority, or the International Trade Commission is presumed 
to be correct. The burden of proving otherwise shall rest upon 
the party challenging such decision.* 


Appellant asserts that the trial court misapprehended Brookside’s 
burden in overcoming this presumption because Brookside 
presented no lexicographic, legal, or other authority which suggests 
that the terms log and flitch can be defined to include Brookside’s 
manmade blocks. Appellant argues further that the processing 
which Brookside’s manmade blocks have undergone places them 
outside the definitions of log and flitch. Lastly, appellant claims 
headnote (1) is a clear legislative expression that veneers such as 
Brookside’s, and the blocks from which they are cut, are outside the 
scope of item 240.03. 

In opposition, Brookside argues that the stipulation of facts in 
lieu of trial included sufficient evidence, in the form of trade pub- 
lications and company brochures, to support the trial court’s conclu- 

3 This presumption did not, as appellant suggests, require Brookside to demonstrate that Customs’ classification was 
wrong because Brookside’s proposed classification was correct. See Jarvis Clark Co. v. United States, 733 F.2d 873 (Fed. Cir. 
1984). While this court recognized that “[t]he best proof that a customs classification is wrong is proof that a different classi- 
fication is right,” Jarvis Clark Co. v. United States, 739 F.2d 628, 630 (Fed. Cir. 1984), if we were to hold that a plaintiff in a 


customs classification case is required to demonstrate that the original classification was incorrect because the proposed 
classification is correct we would be resurrecting the dual burden of proof. 
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sion. Brookside contends that the treatment of wood veneers under 
prior tariff schedules supports the conclusion that Congress intend- 
ed to include under item 240.03 products which are commercially 
considered and used as wood veneer. Brookside also urges that com- 
mercial and use definitions, as well as legislation subsequent to the 
enactment of the items in question, dictate the result reached by 
the trial court. Finally, Brookside suggests that the definitions of 
log and flitch would create anomalous results if read to restrict 
those terms to their natural state. Instead, Brookside urges us to in- 
terpret log and flitch to include artificial logs and flitches. 


OPINION 


It is settled that the meaning of tariff terms is a question of law, 
while the determination of whether a particular item fits within 
that meaning is a question of fact. Stewart-Warner Corp. v. United 
States, 748 F.2d 663, 664-65 (Fed. Cir. 1984); Daw Industries, Inc. v. 
United States, 714 F.2d 1140, 1141-42 (Fed. Cir. 1983). In this case, 
we are presented with both questions. Before we can decide whether 
Brookside’s merchandise is within item 240.03, we must first deter- 
mine the scope of the terms wood veneer, log, and flitch as they are 
used in item 240.03. 

Wood veneers are defined in headnote 1(a) or Schedule 2, Part 3 
of TSUS as: 


Wood sheets or strips, regardless of thickness, quality of intend- 
ed use, produced by the slicing or rotary cutting of logs or 
flitches; and wood sheets, not over 4 inch in thickness, pro- 
duced by sawing and of a type used to overlay inferior material. 


It is a general rule of statutory construction that where Congress 
has clearly stated its intent in the language of a statute, a court 
should not inquire further. Griffin v. Oceanic Contractors, Inc., 458 
U.S. 564, 570 (1982); Consumer Product Safety Comm’n v. GTE Syl- 
vania, Inc., 447 U.S. 102, 108 (1980); Reid v. Dept. of Commerce, 793 
F.2d 277, 281-82 (Fed. Cir. 1986). In headnote 1(a) Congress explicit- 
ly limited the definition of sliced wood veneers to those “sheets or 
strips” sliced from “logs or flitches.” We agree with the trial court’s 
conclusion that the use of the terms logs and flitches in headnote 
l(a) was not superfluous. Rather, they were obviously inserted to 
limit sliced or rotary cut wood veneers under Schedule 2, Part 3 ac- 
cording to source. There is no disagreement that Brookside’s ve- 
neers are sliced from manmade blocks, thus Brookside’s veneers are 
subject to this limitation. However, Brookside argues that the lan- 
guage used in the Explanatory Notes accompanying items 240.02 
through 240.06 of the Tariff Commission’s Tariff Classification 
Study (1960), does not include a reference limiting wood veneers ac- 
cording to source, and therefore, no such limitation exists. This as- 
sertion fails to consider the express language of headnote 1(a). Con- 
trary to Brookside’s claims, headnote 1(a) is precisely the indication 
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which Brookside says does not exist—that Congress intended to lim- 
it wood veneers according to their source. We decline Brookside’s in- 
vitation to look behind the plain and unequivocal language of the 
statute. 

Headnote 1(a) also expresses Congress’ intent that wood veneers 
not be classified according to their “intended use.” Where such a 
clear expression of legislative intent of the definitional limitations 
of a tariff term exists, it is inappropriate for a court to frustrate 
that intent by looking to the common and commercial use of the 
term to obtain a definition. Toyota Motor Sales, U.S.A., Inc. v. Unit- 
ed States, 585 F. Supp. 649, 655 (Ct. Int’] Trade 1984), aff'd on the 
basis of the opinion below, 753 F.2d 1061 (Fed. Cir. 1985). The limi- 
tation expressed in headnote 1(a) adequately expresses Congress’ in- 
tent that, insofar as wood veneers are concerned, intended use, com- 
mercial or otherwise, is irrelevant for purposes of customs classifi- 
cation, and we reject Brookside’s arguments to the contrary. 
Congress cannot be presumed to have adopted a definition of wood 
veneer which was reflective of the commercial uses of that product 
when headnote 1(a) specifically rejects “intended use” as a means 
for identifying wood veneer. Brookside’s argument that we consider 
the treatment of wood veneers under prior tariff schedules is, there- 
fore, misplaced. We hold that sliced wood veneers are limited by the 
language of headnote l(a) to veneers sliced from logs and flitches, 
and that the insertion of the words “regardless of * * * intended 
use” in headnote 1(a) constitutes sufficient evidence that Congress 
rejected the common meaning of wood veneer in favor of its own 
definition for tariff purposes. 

As the trial court correctly noted, the source of wood veneer is 
dispositive in this case. Thus, we must consider what limitations, if 
any, Congress intended to place on the terms log and flitch. Neither 
log nor flitch is defined in Schedule 2, Part 3. In the absence of evi- 
dence to the contrary (such as that seen above), “[t]he meaning of a 
tariff term is presumed to be the same as its common or dictionary 
meaning.” Rohm & Haas Co. v. United States, 727 F.2d 1095, 1097 
(Fed. Cir. 1984) quoting Bentkamp v. United States, 40 CCPA 70, 78 
(1952). In addition, “[t]ariff terms are written for the future as well 
as the present,” and, absent contrary legislative intent, “can be ex- 
pected to encompass merchandise not known to commerce at the 
time of their enactment” provided the new articles bear an “essen- 
tial resemblance” to the article in the statute. Standard Surplus, 
667 F.2d at 1014. To assist it in ascertaining the common meaning 
of a tariff term, the court may rely upon its own understanding of 
the terms used, and it may consult lexicographic and scientific au- 
thorities, dictionaries, and other reliable information sources. C. J. 
Tower & Sons of Buffalo, Inc. v. United States, 673 F.2d 1268, 1271 
(CCPA 1982); Standard Surplus, 667 F.2d at 1013. 

The government points to several authorities which define log 
and flitch. Among these is the Wood Handbook, Forest Products 
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Laboratory, Forest Service, U.S. Dept of Agriculture, Agriculture 
Handbook No. 72 (1955) (Wood Handbook),‘ recognized by the trial 
court as the leading authoritative source in the industry. The Wood 
Handbook uses the following definitions: 


Log— A section of the trunk of a tree in suitable 
length for sawing into commercial lumber. 
Flitch— A portion of a log sawed on two or more sides 
and intended for remanufacture into lumber or 
sliced or sawed veneer. The term is also applied 
to the resulting sheets of veneer laid together in 
sequence of cutting. 


Wood Handbook, at 485, 482. In the revised edition of the Wood 
Handbook, published in 1974, log is not defined, while flitch is de- 
fined in similar words with the addition that the term is used 
“loosely.” 

The 1961 edition of Webster’s Third New International Dictionary 
(Unabridged), which was an edition in print at the time Congress 
was considering the TSUS, defines these terms in similar fashion: 


log: 1 a: a usu. bulky piece or length of unshaped 
timber; esp: a tree trunk or a length of a trunk 


or branch trimmed and ready for sawing and 
usu. over six feet long * * *. 

flitch: 2 a: a longitudinal section of a log; as (1): an out- 
er slab cut off in shaping a timber (2): a thick 
and often specially selected length of timber for 
further processing (as by cutting into veneer or 
turning) (3): a thick cut of timber with bark on 
one or more edges * * *. b: a complete package of 
thin sheets of veneer laid together in sequence 
as they are sawed or sliced * * *. 


Webster’s, at 1330, 871. Both definitions are substantially similar in 
subsequent editions as well. See, e.g., Webster’s Third New Interna- 
tional Dictionary, 1330, 871 (Unabridged 1968). Jd. at 1330, 871 (Un- 
abridged 1976). 

It is clear from these definitions, of which Congress was presuma- 
bly aware, that at the time of the enactment of the TSUS log and 
flitch referred to natural logs and natural flitches. Brookside ar- 
gues, however, that Congress’ failure to use limiting language such 
as “natural” precedent to “logs” and “flitches” precludes this court 
from defining wood veneers in such a restrictive manner. We disa- 
gree. The terms log and flitch require no qualifying language ac- 
companying them because they present, by definition, sufficient 
limitation. We would render Congress’ use of these words nugatory 


* The 1955 edition is the edition which immediately preceded enactment of the TSUS provisions considered here. 
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if we rejected their definitional limits in favor of the expansive 
reading proposed by Brookside. 

The definition of log clearly contemplates something in a more 
natural state. In fact, the definition of log has always been limited 
to tree trunks or branches before they are cut. Similarly, flitch has 
always been defined with reference to either a log or veneer sheets 
laid in sequence as they are cut. The fact that the authors of the 
1974 edition of the Wood Handbook added to the definition of flitch 
that the term is used “loosely” does not persuade us that it can be 
used so loosely as to include a manmade block of dyed, cold pressed, 
glued veneers. There is nothing in the definition of flitch which in- 
dicates that the “loosest” definition would include Brookside’s arti- 
ficial block. That part of the definition encompassing sheets of ve- 
neer laid together in sequence of cutting does not, to us, envision 
just any sheets of veneer put together. We read these words as rec- 
ognition that flitch refers to the “portion of a [particular] log” both 
before and after cutting into veneers. They do not suggest that a 
flitch can or should include a block of veneers cold pressed for 
reslicing. 

The trial court, in holding Customs’ classification erroneous, re- 
marked that the fact that the logs used to produce ordinary veneer 
undergo some processing prior to slicing would, if Brookside’s ve- 
neers were excluded, require the exclusion of ordinary wood ve- 
neers from item 240.03. Slip op. at 10. We disagree with this conclu- 
sion. The definition of logs allows for processing to the extent neces- 
sary to prepare it for further sawing or slicing. See Webster’s, supra. 
Thus, limited processing for this purpose does not change the basic 
nature of the log.5 

As noted above, whether a particular item fits within the mean- 
ing of a tariff term is a question of fact, reviewable by this court 
under the clearly erroneous standard. Stewart-Warner Corp., 748 
F.2d at 665. A log is limited to tree parts—either trunk or branch. 
Since Brookside’s block clearly is not a tree part, it cannot be said 
to be a log within the meaning of that term, as it is used in head- 
note 1(a). To the extent the trial court found that Brookside’s artifi- 
cial block is a log, we hold that finding to be clearly erroneous. 

Our determination of the definitional limits of flitch leads to a 
similar outcome. The only definition of flitch which could be argued 
to encompass Brookside’s manmade block is the one which states 
that flitch includes veneers “laid together in sequence” as they are 
sliced. However, we have determined that a flitch is limited to a 
portion of a log before and after slicing. Since Brookside’s block is 
not a log, it cannot be a flitch when the latter is limited to portions 
of a log. Nor can it be a flitch where that term is used in a general 
way to refer to the veneers, laid in sequence of cutting, which result 
from the slicing of a flitch or log. To the extent the trial court found 

5 We also reject the government's similar argument that wood veneer is not wood veneer because it has been dyed. There 


is nothing in the definition of wood veneer in headnote 1(a) which suggests that dyeing changes wood veneer to something 
else. Because Congress chose to create its own definition of wood veneer, the court is bound by the parameters set therein. 
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that Brookside’s artificial block bears an essential resemblance to a 
flitch, we also hold that finding clearly erroneous. 

Brookside’s contention that logs and flitches can reasonably be 
read to include the manmade blocks which it produces because 
these blocks bear an “essential resemblance” to natural logs and 
flitches is misplaced. Brookside presented no evidence indicating 
that log or flitch ever referred to anything other than wood in its 
natural state. We think Brookside, and the trial court, read too 
much into these terms. It is the use of the terms “logs and flitches” 
which constitutes the limiting language in headnote l(a). If Con- 
gress had wanted to be more general in its treatment of wood ve- 
neers it could have selected terms which were not restrictive by 
their very nature, as are log and flitch. 

Our holdings do not, as Brookside suggests, create anamolous re- 
sults. Brookside states in its brief that “the parties have stipulated 
that Brookline veneer is used as veneer in making plywood” and 
““wood-veneer panels.” Appellee’s brief at 11. Brookside suggests 
that these stipulations constitute some sort of admission by appel- 
lant that plywood and wood-veneer panels made with Brookside’s 
veneers are plywood and wood-veneer panels for tariff purposes. 
Thus, Brookside asserts, if Brookside’s veneers are not veneers for 
tariff purposes, then plywood is not plywood and wood-veneer 
panels are not wood-veneer panels. But Brookside misinterprets 
these stipulations to mean far more than they say. The stipulations 
to which Brookside refers say only that Brookside’s veneers are 
“used in the same manner and for the same purposes” as natural 
veneer. Stipulation of Facts in Lieu of Trial 5 and 5(a), at 2-3. 
They do not say that the finished products—plywood and wood-ve- 
neer panels—are those products for tariff or any other purposes. 
Thus, there is no anomaly which results from our decision. Whether 
plywood or wood-veneer panels or any other product made with 
Brookside’s veneers fits within other specific tariff provisions is an 
issue which is not before us, and therefore one which we do not 
decide. 

We hold that Brookside’s veneers are not veneers within the 
meaning of headnote 1(a), and that the manmade blocks from which 
they are cut are neither logs nor flitches. We reverse the decision of 
the Court of International Trade holding Brookside successful in its 
rebuttal of the statutory presumption of correctness accorded cus- 
toms classifications and ordering a reclassification under item 
240.03, and reinstate the classification ordered by Customs. 


REVERSED 
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Before Davis, Circuit Judge, Cowen, Senior Circuit Judge, and 
Situ, Circuit Judge. 


Davis, Circuit Judge. 


This appeal involves the proper customs classification of “Viledon 
heel grips,” manufactured in West Germany and imported into this 
country in 1977. The Court of International Trade (trial court) held, 
after a trial, that the merchandise was properly classifiable (as 
claimed by plaintiff-appellee) under item 359.60, Tariff Schedules of 


the United States (TSUS). Elbe Products Corp. v. United States, 21 
Cust. B. & Dec. 14 (1987). The Government appeals and we affirm. 


I 


The Viledon heel grips, used in shoe manufacture, are made by a 
process combining, in two-steps, a fiber component with a rubber 
component. The textile fibers are polyester, substandard polyester 
fiber, and cellulosic fibers, including rayon and acetate, which are 
mixed together and then carded, needled, and densified. Subse- 
quently, the fibers are checked for broken needles and shrunk by 
hot steam, with a 27 percent shrinkage by area. The resulting mat 
is then immersed in a bath of latex rubber, pigment and antifoam- 
ing agents. The material is then heat shot in order to coagulate the 
rubber and dried so as to remove the moisture. A grinding process 
takes place and the resulting thick sheet is cut into four separate 
sheets. These thinner sheets are then reimpregnated with the latex 
rubber by being immersed in the bath a second time, ground, and 
heat shot to remove the moisture. 

There was testimony, accepted by the trial judge, that the cost of 
the fiber, including expenses for machinery and overhead, was 
116.47 German pfennig per square meter of the product, while the 
total cost of the rubber component was 158.84 pfennig per square 
meter. On this appeal, the Government does not challenge this find- 
ing that the rubber component is the material of chief value of the 
imported merchandise. 
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The Customs Service classified the merchandise under TSUS item 
355.25, as non-woven fabrics, whether or not coated or filled, of 
man-made fibers, at a duty rate of 12 cents per pound plus 15 per- 
cent ad valorem. Plaintiff Elbe Products Corp. (Elbe) primarily 
claimed that the correct classification was TSUS item 359.60, as 
“other” textile fabrics, not specially provided for, at a duty rate of 
8.5 percent ad valorem. The trial court, as we have said, opted for 
the item 359.60 classification. 


II 


Although for this appeal the Government accepts the fact that 
rubber is the component of chief value! it argues that the rubber 
should be disregarded under the superior heading to item 355.25, 
TSUS, in part 4C to schedule 3, TSUS: 


Webs, wadding, batting and nonwoven fabrics, including felts 
and bonded fabrics, and articles not specially provided for of 
any one or combination of these products, all of the foregoing, 
= = materials, whether or not coated or filled. (Emphasis 
added.) 


The Government adds that the content of the emphasized phrase, 
supra, is controlled by headnote 4(b) to Schedule 3—Textile Fibers 
and Textile Products—which declares: 


In determining the component fibers of chief value in coated 
or filled, or laminated, fabrics and articles wholly or in part 
thereof, the coating or filling, or the nontextile laminating sub- 
stances, shall be disregarded in the absence of context to the 
contrary. 


We are unable to accept this contention as to the meaning of 
headnote 4(b) because it conflicts with the decision of our predeces- 
sor court, the Court of Customs and Patent Appeals, in United 
States v. Elbe Products Corp., 655 F.2d 1107, 1111 (CCPA 1981) (Elbe 
D. That ruling held that headnote 4(b) mandates disregard of the 
coating or filling substance only for the purpose of deciding the na- 
ture of the component fiber in chief value: 


Headnote 4(b) is directed toward the determination of the com- 
ponent fiber of chief value and is applicable where it is neces- 
sary to decide whether vegetable fiber, wool, silk, or man-made 
fiber is the fiber in chief value. In making that determination, 
the coating, filling, or laminating substance is to be disregard- 
ed. The headnote is no indication that it should be disregarded 
for other purposes. (Emphasis added.) 


In the current case, there is no question of the component fiber of 
chief value. The component of chief value has been found to be rub- 
ber, which is not a fiber. Moreover, Viledon contains only one class 


1 Headnote 9i) of TSUS provides that “ ‘of’ means the article is wholly or in chief value of the named material” and 
headnote 10(f) provides that “an article is in chief value of a material if such material exceeds in value each other single 
component material of the article.” 
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of fibers, i.e., man-made fibers, and there is no occasion to deter- 
mine which of two fibers is of chief value. 

The Government attempts to disparage and downgrade Elbe I, 
but that precedent is binding on the panel and we are not free to 
overrule or bypass it. We think it is plain here, as it was in Elbe I, 
that “[bJecause the question of component fiber in chief value is not 
at issue in this case, application of headnote 4(b) is inappropriate.” 
655 F.2d at 1111. The result is that headnote 4(b) has no role in de- 
termining whether item 355.25 is the correct classification. 

The Government-appellant also argues that, regardless of head- 
note 4(b), item 355.25 must prevail over item 359.60 because the su- 
perior heading of the former item, supra, itself contains the phrase 
“whether or not coated or filled” after “of textile materials.” It is 
difficult to see why this “whether or not” clause should have a dif- 
ferent construction than that of headnote 4(b). But if that is the cse 
the juxtaposition of the “whether or not” clause with “textile 
materials” seems simply to cover both fabrics which are coated and 
filled and those which are not so coated and filled—not to direct the 
disregarding of coating and filling in determining whether the 
fabric is “of textile materials.” Moreover, the inferior heading of 
355.25 directs that the fabric be “of man-made fibers.” There is no 
indication that the coating or filling must be disregarded in decid- 
ing whether the imported product is in chief value of man-made fi- 
bers. Here, Viledon is not. 


Ill 


Item 359.60 (advanced by Elbe Products and accepted by the trial 
court) covers: 


Textile fabrics, including laminated fabrics, not specially provided 
for: 


359.60 Other 8.5% ad val. 


The Government’s final contention is that Viledon cannot come 
under 359.60 because the term “Other” does not include non-textile 
fabrics like rubber, but at most non-textile fibers which can be 
made into textile materials. Though there is some legislative mate- 
rial which can be read to support this interpretation, it is not strong 
enough to overcome the statute’s plain language including the 
unadorned and unqualified use of “Other” and the inclusion in the 
heading of “including laminated fabrics.” Viledon can be considered 
a laminated textile fabric.” It is “not specially provided for” because 
it is not in chief value “of man-made fibers” as provided in item 
355.25 and no other provision in schedule 3 covers it. 


2 Headnote 2(a) of schedule 3, subpart C defines “coated or filled” as used with reference to textile fabrics and other tex- 
tile articles, including use of rubber. Lamination is a form of “coating or filling.” 
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IV 


The merchandise with which we are concerned in this instance 
was imported in 1977 and the case is therefore not governed by the 
Trade and Tariff Act of 1984, Pub. L. No. 98-573, 98 Stat. 2943 
(1984). We leave open, therefore, the issue whether the 1984 statute 
has any effect (on the result we have reached here) with respect to 
importation controlled by the 1984 Act. 


AFFIRMED 


(Appeal No. 87-1628) 


JIMLAR Corp. AND ALGESCO, LTD., PLAINTIFFS-APPELLANTS v. UNITED STATES, 
DEFENDANT-APPELLEE 


Charles P. Deem, Stedina and Deem, of New York, New York, argued for plain- 
tiffs-appellants. 

Michael T. Ambrosino, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellee. With him on the brief were 
James M. Spears, Acting Assistant Attorney General and Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Chief Judge Re. 


(Decided May 18, 1988) 


Before Markey Chief Judge, Ricu, Circuit Judge, and NIcHOLs, Sen- 
ior Circuit Judge. 


NicHoLs, Senior Circuit Judge. 


Jimlar Corporation (Jimlar) appeals from the final judgment of 
the United States Court of International Trade, 11 CIT ——, 21 
Cust. B. & Dec. 58 (1987) (Re, C.J.), dismissing Jimlar’s challenge to 
the Customs Service’s (Customs) appraisement of imported footware 
and affirming the valuation of the imported merchandise. The trial 
court held that Jimlar failed to rebut the presumption of correct- 
ness attached to Customs’ valuation determinations. We affirm. 


DIScussION 


Until 1979, certain disfavored imports were appraised at “Ameri- 
can Selling Price” as defined in 19 U.S.C. § 1402(g), repealed by 
Pub. L. No. 96-39, 93 Stat. 201. This usually produced a higher val- 
uation than other methods of appraisement would have done in the 
case of ad valorem merchandise. It was intended to have, and did 
have, the economic effect of a higher rate of duty than the one os- 
tensibly applicable. Articles selected for this treatment under 19 
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U.S.C. § 1336(b) were appraised, not at their own value, but the 
value of a “like or similar” domestic article, producing much 
litigation. 

Jimlar protests the “American selling price” valuation of rubber- 
soled footwear imported from Taiwan in 1978 and 1979, asserting 
that the imported footwear is not “like or similar” to the domestic 
prototypes used, thereby resulting in an improper appraisement. 
The government shows, however, that Customs’ valuations are ac- 
corded a presumption of correctness, 28 U.S.C. § 2639(a\(1) (1982), a 
presumption which the importer bears the burden of rebutting. See 
Stewart-Warner Corp. v. United States, 748 F.2d 663, 665, 3 Fed. Cir. 
(T) 20, 22 (1984); Amersham Corp. v. United States, 728 F.2d 1453, 
1455, 2 Fed. Cir. (T) 33, 34 (1984). 

On the basis of testimony, and some samples that spoke for them- 
selves, the trial court agreed with the government’s assertions that 
Jimlar failed to present evidence sufficient to overcome the pre- 
sumption of correctness accorded Customs valuations. The court dis- 
missed the action. 11 CIT at ——, 21 Cust. B. & Dec. at 62. After a 
thorough review of the record below, we conclude that the court did 
not err. It make appropriate findings of fact and conclusions of law 
in assessing the propriety of the Customs’ valuation of Jimlar’s 
merchandise. We therefore affirm the trial court’s judgment and 
adopt its opinion as our own. 


AFFIRMED 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 88-52) 


AGRExcoO AGRICULTURAL Export Co., Ltp., ET AL., PLAINTIFFS v. UNITED 
STATES, DEFENDANT 


Consolidated Court No. 80-10-01578 
(Decided May 4, 1988) 


Stewart and Stewart (Eugene L. Stewart) for Roses, Inc. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, (Sheila N. Ziff), Civil Division, United States Department of 
Justice for defendant. 


OPINION 


Restani, Judge: The matter is before the court on defendant’s mo- 
tion to vacate a portion of the court’s previous opinion. The parties 
participating in this motion appear to be in agreement that the 
court should vacate so much of its previous opinion as specifically 
directs the International Trade Administration of the Department 
of Commerce (ITA) to recalculate countervailing duty deposit rates, 
as such recalculation would accomplish no purpose. Accordingly, 
said order of remand is vacated. 

The parties are in disagreement as to whether ITA must follow 
the various legal teachings of the opinion. Roses, Inc. argues that 
ITA is proceeding in connection with the annual review in the same 
erroneous manner as it did previously. Accordingly, it seeks an or- 
der directing ITA to follow the opinion herein in its subsequent 
reviews. 

Annual reviews will be or are the subject of other cases based on 
other administrative records. Whether the opinion in this case has 
precedential effect, as Roses, Inc. contends, will be the subject of 
those cases.! Furthermore, to say a decision has precedential value 
is not the same as saying the agency is bound to follow it in the 
same way it is bound to follow orders in a particular case. 

To enter an order in this case directing the agency to take certain 
actions in proceedings which are not the subject of this case seems 


1 See discussion in Silver Reed America, Inc. v. United States, 9 CIT 221, 226, Slip Op. 85-51 (May 1, 1985). 
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an extraordinary act. Because the nature of unfair trade proceed- 
ings varies somewhat from that of other administrative proceed- 
ings, the count does not rule out that possibility in other cases. In 
this case, however, Roses, Inc. has not shown that it is entitled to 
such extraordinary relief. As Roses, Inc. can obtain injunction of liq- 
uidation if it challenges the results of annual reviews, any recur- 
ring issues will not evade review.’ If there is a sufficient reason to 
order specific relief at this point, it has not been made clear to the 
court. 

The parties shall confer as to what form of final judgment should 
enter in this matter. Roses, Inc. shall submit a proposed judgment 
to the court within ten days hereof. Anyone party in opposition 
shall respond within five days thereafter. 


(Slip Op. 88-53) 


Fasricas Et CarMEN, S.A., DE C.V., ET AL., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 85-04—00558 
(Decided May 4, 1988) 


Green and Hillman, (Richard G. Green) and Ben L. Irvin for all plaintiffs other 
than Derivados Acrilicos. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Jeanne E. Davidson), Civil Division, United States Depart- 
ment of Justice, for defendant. 


OPINION AND ORDER 


Restani, Judge: Defendant seeks an amendment of the judgment 
in this matter to conform to the court’s opinion.* The court entered 
a judgment sustaining the Secretary’s affirmative determination 
that a countervailable subsidies were provided. As requested by de- 
fendant, the court in its opinion ordered vacated that part of its pre- 
vious opinion which remanded the matter for recalculation of de- 
posit rates, as recalculation would serve no purpose. See Fabricas El 
Carmen v. United States, Slip Op. 88-20 (Feb. 17, 1988). 

Although it asked for dismissal of the action, defendant never ar- 
gued in this case that the entire opinion of the court should be va- 
cated on mootness grounds or that the entire action should be dis- 
missed on such grounds. It appears to the court that some form of 
affirmative determination by the Commerce Department and a val- 
id countervailing duty order are predicates to future action by the 
agency to collect deposits and assess duties. Thus, the dispute as to 


2 See discussion in Fabricas el Carmen v. United States, Slip Op. 88-20 (Feb. 17, 1988). 
*Plaintiff did not respond. 
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whether any affirmative determination could issue would not seem 
to be automatically mooted by the issuance of an annual review de- 
termination. Dismissal of the action, because a decision has been 
made on the merits that an affirmative determination could issue, 
and the form of judgment the court entered have no different mean- 
ing. Only a dismissal of the entire case on mootness grounds would 
connote a different result. 

As the judgment conforms to the court’s opinion, defendant’s mo- 
tion is denied. 


(Slip Op. 88-54) 


IPSCO, Inc. anp IPSCO Steet, INc., PLAINTIFFS AND THE ALGOMA STEEL 
Corp., Ltp., AND SONCO Steet Tuse Div. Ferrum, INc., PLAINTIFF-IN- 
TERVENORS v. UNITED STATES, DEFENDANT, AND LONE Star STEEL Co., DE- 
FENDANT-INTERVENOR 


Court No. 86-07-00853 
[Remanded.] 


(Dated May 4, 1988) 


Barnes, Richardson & Colburn, (Rufus E. Jarman, Jr., Matthew J. Clark and 
Karin M. Burke) for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Platte B. Moring, III), Civil Division, United States Depart- 
ment of Justice, for defendant. 

Dewey, Ballantine, Bushby, Palmer & Wood, (Michael H. Stein) for defendant- 
intervenor. 


OPINION AND ORDER 


Restani, Judge: Plaintiffs challenge the final affirmative counter- 
vailing duty determination of the United States Department of 
Commerce, International Trade Administration (ITA) in Oil Coun- 
try Tubular Goods from Canada, 51 Fed. Reg. 15,037 (Apr. 22, 1986). 
Plaintiffs’ challenges generally concern ITA’s exclusion of other in- 
vestigated firms from the determination of net subsidy rates, its 
choice of certain methodologies and incorporation of industry wide 
data in calculating the net subsidy, the validity and effect of the 
Subsidies Appendix, and whether certain subsidies are generally 
available. 


BACKGROUND 


This action concerns certain steel products from Canada, known 
as oil country tubular goods (OCTG),! which were alleged to be re- 


1 Oil country tubular goods are hollow steel products of circular cross-section intended for use in drilling for oil and gas. 
51 Fed. Reg. at 15,038. 
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ceiving subsidies from the Canadian government and the Province 
of Saskatchewan. There are 11 known firms producing or exporting 
OCTG from Canada. ITA sent questionnaires to these firms, as well 
as to Canada and Saskatchewan. Timely requests for exclusion were 
received from all 11 companies. One of those firms, however, with- 
drew its request for exclusion and did not submit a response to 
ITA’s questionnaire. ITA verified that eight of the responding firms 
received no benefits, and that a ninth, Algoma, a plaintiff-interve- 
nor herein, was subsidized at the rate of 0.05 percent, which ITA 
found to be de minimis. These nine firms were excluded from ITA’s 
countervailing duty determination and order. IPSCO, a plaintiff 
herein, and the other non-excluded firm were found to have re- 
ceived net countervailable subsidies at the rate of 0.72 percent, 
which was based on IPSCO’s rates of subsidization. ITA directed 
Customs to collect cash deposits of 0.72 percent on all entries of Ca- 
nadian OCTG, except for entries from the nine excluded firms. 


I. ITA’S Exciusion or A MAJoriTy OF THE INVESTIGATED Firms 


Plaintiffs argue that ITA improperly excluded nine of the eleven 
Canadian OCTG firms from its determination of net subsidization. 
Essentially, plaintiffs’ position is that had ITA averaged IPSCO’s 
net subsidy rate of 0.72 percent with firms receiving no subsidies, 
the resulting rate would have been de minimis, and consequently, 


ITA would have issued a negative determination of countervailing 
duties. They argue that ITA’s failure to combine IPSCO’s rate with 
the zero or de minimis rates of excluded firms amounts to error 
since: (1) the exclusion of firms leads to absurd results, manipula- 
tion and uncertainty; (2) Congress intended, and ITA has estab- 
lished a practice, that countervailing duty rates would apply on a 
country-wide, rather than company specific, basis; (3) ITA’s regula- 
tions provide for excluding firms from countervailing duty “orders,” 
not from countervailing duty “determinations;” and (4) the de 
minimis rate of 0.05 percent, attributed to an excluded firm, was 
not materially different from IPSCO’s 0.72 percent rate. 


A. Unfair and Absurd Results 


Plaintiffs argue that ITA’s actions in this case were arbitrary, ca- 
pricious, and have resulted in ‘“‘a strange paradox.” Plaintiffs’ Brief 
at 18. Plaintiffs explain the paradox as follows: 


If the non-beneficiary and de minimis ponenees request exclu- 
sion (as they did) they are excluded for all purposes, and will 
never need to pay duties under the order. However, if they do 
not — exclusion, then there will be no order from which to 
be excluded. From their point of view, it makes no difference. 
Only the fate of IPSCO rides on whether its competitors do or 
don’t request exclusion. This demonstrates the capricious na- 
ture of the ITA position in this regard. 
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The court finds nothing capricious about the outcome in this case. 
ITA determined that IPSCO applied for and received certain bene- 
fits from subsidy programs that are countervailable. Based upon the 
benefits IPSCO received from these countervailable programs, ITA 
determined a subsidy rate and ordered cash deposits to be posted 
upon IPSCO’s entries of OCTG at that same rate. 

The fact that other responding firms did not make use of these 
programs does not alter the essential nature of the programs, or the 
benefits they provide to IPSCO. At most, this fact could trigger a 
technical threshold that, under certain circumstances, would enable 
ITA to disregard the overall effect of the programs as insignificant. 
The court’s sense of fairness is not offended, however, by the fact 
that this technical threshold has not been triggered in this case or 
by the fact that IPSCO will be required to post cash deposits on its 
entries of OCTG at a rate which offsets the actual rate of subsidiza- 
tion that the Canadian governments have bestowed upon them. 

If ITA’s policy of exclusion may give rise to paradoxical results, it 
has not done so in this case. The fact that ITA was presented with 
exclusion requests from all known firms, and that ITA was able to 
grant exclusions to each firm that demonstrated entitlement, in- 
stills confidence in the fairness and accuracy of ITA’s ultimate de- 
termination. See Fabricas El Carmen, S.A. v. United States, 11 CIT 
——, 672 F. Supp. 1465, 1478-79 (1987), remand order vacated as 
moot, 12 CIT——, 680 F. Supp. 1577 (1988). For such firms to have 
failed to seek and obtain exclusion—risking a potential assessment 
of countervailing duties for no purpose other than to allow competi- 
tors receiving subsidies to compete in the U.S. market, without hav- 
ing the amount of those subsidies offset by U.S. countervailing du- 
ties—would have been more disturbing.” 


B. Country-wide Versus Company Specific Rates 


Plaintiffs are not aided by the fact that ITA has a practice of 
favoring country-wide, over company specific countervailing duty 
rates, or that Congress has declared that countervailing duty orders 
“shall presumptively apply to all merchandise of such class or kind 
exported from the country investigated ***.” 19 U.S.C. 
§ 167le(aX2) (Supp. IV 1986). As Congress noted in enacting 
§ 1671le(a\(2), the purpose of the country-wide presumption is “to 


2 It is clear that the excluded firms understood that this option was open to them. Although they supported IPSCO’s posi- 
tion in theory, they evidently placed a higher value on exclusion, even after the results of the preliminary determination 
were issued. At ITA’s hearing, counsel for eight of the excluded firms stated that: 
We would just briefly like to express our agreement with IPSCO’s interpretation of the statutory and regulatory 
provisions concerning e exclusion process. 


We also wish to emphasis, however, that our support Pm IPSCO’s jatinen in no way idle that we are antes 
ing our exclusion request * 
Public Record Document Number (PR) 107, at 58. 
3 Section 1671e of title 19 provides, in part, as follows. 
(a) Publication of countervailing duty order. 
Within 7 days after being notified by the Commission of an affirmative determination under section 1671d(b) of this title, 
the administering authority shall publish a . countervailing duty order which— “ ¥ 


oon presumptively apply to all merchandise of such class or kind exported from the country investigated, except 
that if— 
Continued 
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lessen the administrative burden on the administering authority 
stemming from implementing of company specific rates.” H.R. Rep. 
No. 1156, 98th Cong., 2d Sess. 179-80 (1984). In any event, ITA has 
done nothing in this case which is inconsistent with either the stat- 
ute, legislative intent, or ITA’s own practice. Although ITA’s net 
subsidy determination was, in fact, based upon the experience of 
the only responding Canadian OCTG producer that was not granted 
an exclusion from ITA’s countervailing duty order, that rate was 
presumptively applied on a country-wide basis. ITA directed Cus- 
toms to “require a cash deposit or bond for each such entry of this 
merchandise equal to 0.72 percent ad valorem except for OCTG 
from [the nine excluded companies] * * *.” 51 Fed. Reg. at 15,045 
(final determination). Accordingly, this rate would be applied to en- 
tries of OCTG from Canada, regardless of whether they were attrib- 
utable to IPSCO, to the one known producer that did not respond to 
ITA’s questionnaire, or to any new, or presently unknown, produc- 
ers or exporters of OCTG from Canada. Given the limited number 
of known producers and the fact that there was only one determina- 
ble non de minimis rate from which to choose, this was not unrea- 
sonable way of establishing a country-wide rate. 


C. Exclusion of Firms from “Determinations” as well as “Orders” 


Plaintiffs make much of the fact that ITA’s regulations provide 
for the exclusion of firms from countervailing duty “orders,” but 
not from the underlying countervailing duty “determinations” upon 
which those orders are based. See 19 C.F.R. § 355.38 (1987).* Al- 
though plaintiffs do not challenge the propriety of ITA’s decision to 
exclude nine firms from the scope of its countervailing duty “or- 
der,” they assert that ITA acted prematurely in excluding those 
firms from ITA’s countervailing duty “determination.” 

Defendant responds, in part, by noting that plaintiffs’ position is 
based on a “highly technical, but inaccurate, reading of the regula- 
tion on exclusion,” Defendant’s Brief at 13, and by arguing that this 
reading 

distorts the clear intent of the regulation, as the explanation 
set forth by Commerce at the time of its promulgation reveals: 


Ordinarily, firms wishing to be considered for exclusion 
from any possible affirmative determination should submit 
an application for exclusion, together with all necessary 
supporting documentation, no later than 30 days after the 


(A) the pape otey determines that there is a significant differential between companies receiving 


= benefits, or. (B) a State-owned enterprise is involved, the order may provide for differing countervailing 


19 U.S.C. § 1671e(a) (1982 and Supp. IV 1986). 
4 ITA’s exclusion regulation provides that 


Any firm which does not benefit - a subsidy alleged or found to have been granted to other firms producing or ex- 

the merchandise subject to the investigation shall, on aa application therefore, be excluded from a Coun- 

— Order. An application shall be considered timely if made within 30 days after publication of a “Notice 

of Initiation of Countervail: cf Investigation.” The name of any such firm which is determined to have satisfied 
requirements for cuobusion will be published i in the Federal Register 


19 C.F.R. § 355.38 (1987). 





U.S. COURT OF INTERNATIONAL TRADE 27 


date of publication of the Notice of Initiation of Counter- 
vailing Duty Investigation. 


45 Fed. Reg. 4936 (January 22, 1980) (emphasis added). Clearly, 
the regulation was inten to allow firms to request exclusion 
shortly after the initiation of an investigation so that Com- 
merce could investigate and verify the data supplied by those 
companies prior to the issuance of a preliminary or 
determination. 


Defendant’s Brief at 14. 

As the agency which promulgated this regulation, ITA’s interpre- 
tation of its scope and purpose is entitled to substantial weight. Pis- 
tachio Group of the Ass’n of Food Indus. v. United States, 11 CIT 
——, 671 F. Supp. 31, 37 (1987). Julius Goldman’s Egg City v. Unit- 
ed States, 697 F.2d 1051, 1055 (Fed. Cir. 1983) cert. denied, 464 U.S. 
814 (1983). In this case, ITA’s interpretation does not lead to results 
that are inconsistent with the statute. The statute does not say how 
to calculate a country-wide rate when firms have de minimis rates. 
In addition, the methodology used by the agency aids in fulfilling 
the requirement that the countervailing duty orders reflect the re- 
sults of the determination. See Royal Business Machines v. United 
States, 1 CIT 80, 86-87, 507 F. Supp. 1007, 1012-13 (1980), aff'd, 669 
F.2d 692 (1982) (concerning antidumping duty orders). See Badger- 
Powhattan v. United States, 10 CIT ——, 633 F. Supp. 1364 (1986) 
(antidumping duty order must reflect the findings of the adminis- 
trative decisions upon which they are based) appeal dismissed with- 
out prejudice, 808 F.2d 823 (Fed. Cir. 1986).5 


D. Exclusion of a Firm Receiving de Minimis Benefits 


Plaintiffs also argue that “ITA’s application of [a de minimis] 
standard in the contested determination to differentiate Algoma 
and IPSCO on the basis that de minimis benefits are per se materi- 
ally different, is not in accordance with law.” Plaintiffs’ Brief at 18. 

This position misconstrues the nature of ITA’s actions in this 
case. ITA did not make a determination that the difference between 
Algoma’s de minimis rate of 0.05 percent and IPSCO’s rate of 0.72 
percent was per se material. ITA merely excluded Algoma based up- 
on its finding, which is not challenged in this review, that Algoma’s 
benefits of 0.05 percent benefits were de minimis. Once this deter- 
mination has been made, ITA treats that firm in the same manner 
as it treats firms receiving no benefits whatsoever. See Carlisle Tire 
& Rubber v. United States, 1 CIT 352, 517 F. Supp. 704 (1981). 

In any event, under the countervailing duty law, the issue of sub- 
stantial or material differences is generally concerned with limiting 
ITA’s discretion to overlook differences, rather than preventing it 
from taking differences into account. See 19 U.S.C. § 167le(aX2) 
(Supp. IV 1986); 19 C.F.R. § 355.33(f) (1987). Where a company is as- 


5 The court does not hold that the agency’s interpretation is the only one which could be consistent with statutory re- 
quirements, merely that it is not inconsistent. 
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sessed duties based on its own subsidization rate, there is little 
ground for complaint. 


II. ITA’S METHODOLOGIES FoR CALCULATING THE VALUE OF BENEFITS 


Plaintiffs raise several challenges to ITA’s methods of calculating 
the value of benefits conferred upon. Common to each argument is 
plaintiffs’ assertion that the law requires ITA to calculate benefits 


in such a fashion as to most closely approximate the true con- 
ferral of benefits upon the cnpnetil product. British Steel Corp. 
v. United States, 11 CIT——, 632 F. Supp. 59 (1986). The mea- 
surement of grants must be made in the most reasonable com- 
mercial terms and in a manner specific to each recipient in or- 
der to be reasonable within the intendment of the counter- 
vailing duty law. Michelin Tire Corp. v. United States, 6 CIT 
320 (1983), vacated on other grounds, 9 CIT [38 (1985)]. 


Plaintiffs’ Brief at 20. 

To the extent that these cases may be read to support plaintiffs’ 
propositions, they must nevertheless be viewed in light of the 
court’s current standard of review of challenges to countervailing 
duty determinations. Under that standard, ITA’s interpretation of 
the countervailing duty statute need not be the most reasonable in- 
terpretation, or the only reasonable interpretation, or even the one 
which the court would have adopted had the question initially aris- 
en in judicial proceedings. E.g. Zenith Radio Corp. v. United States, 
437 U.S. 443, 450 (1978). 

Contrary to plaintiffs’ assertion, in British Steel the court did not 
hold that ITA must- use methods which “most closely approximate 
the true conferral of benefits.” Plaintiffs’ Brief at 20 (emphasis add- 
ed). In Michelin, while the court did speak of measuring benefits in 
“in the most reasonable commercial terms,” 6 CIT at 326, it did so 
within the context of a de novo review. As the court’s prior opinions 
addressing the scope of its de novo review made clear, its review 
was not limited to the reasonableness, or even the correctness, of 
the agency determination. See Michelin Tire Corp. v. United States, 
81 Cust. Ct. 157, C.R.D. 78-12 (1978) and Michelin Tire Corp. v. 
United States, 82 Cust. Ct. 308, 469 F. Supp. 270, appeal dismissed, 
66 CCPA 107, 603 F.2d 192 (1979). Accordingly, the court’s refer- 
ences to the “most reasonable” or “the correct” method of valuing 
grant subsidies were addressed to its own methods and findings, 
rather than those of ITA. 


A. ITA’S Method of Apportioning Benefits from Capital Grants Ac- 
cording to Sales Value Rather than Weight 


Plaintiffs argue that ITA erred in misallocating the value of 
grants IPSCO received for capital improvement of its steel facilities. 
Specifically, they argue that since the countervailable benefits 
“were all directed at the production of flat-rolled steel, an interme- 
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diate product which is utilized in all of IPSCO’s product lines,” ITA 
should have allocated the benefits bestowed upon its higher valued 
product, OCTG, “using a ratio based on the tonnage produced rath- 
er than on the basis of value of products sold.” Plaintiffs Brief at 
19. Plaintiffs use admittedly extreme examples to demonstrate how 
allocating according to value, rather than volume, can lead to ab- 
surd results in some cases and claim that, in this case, ITA arrived 
at a result which was unrealistic and unreasonable. 

Defendant and defendant-intenvenor respond that, for non-agri- 
cultural products, ITA always allocates the value of subsidies based 
on the product’s sales value, rather than weight or volume. ITA ex- 
plained that it “cannot determine, a priori, if a cash grant is more 
beneficial to the volume than the value of the goods produced. 
Therefore, we utilize a standard method to avoid biasing the out- 
come.” 51 Fed. Reg. at 15,043 (comment 3). As defendant explains it, 
where grants are not specifically “tied” to the production of certain 
products, ITA’s method focuses on the grant’s economic impact on 
the recipient—the general effect it has on the company’s cash 
flow—without assuming that the manufacturer actually applies the 
grant unevenly with respect to different products. Defendant’s Brief 
at 22. 

At issue here is the reasonableness of ITA’s selection of a method- 
ology as applied to the facts of this case. In their pre-hearing brief 
to ITA, plaintiffs applied their proposed method to the facts of this 
case, reallocating the value of grants by comparing the weight, 
rather than the value, of IPSCO’s OCTG shipments to IPSCO’s total 
shipments of all products. Confidential Record Document Number 
(CR) 25, at 9-12 (IPSCO’s Pre-hearing Brief). Plaintiffs concluded 
that adoption of their method would lower ITA’s subsidy finding by 
0.192 percent. CR 25, at 12 & 34. Defendant-intervenors objected 
then, as they do now, that plaintiffs’ method does not take into ac- 
count waste, or the extent to which “{h]jigher value added steel 
products, such as OCTG, undergo additional and more complex 
manufacturing processes which have a higher percentage of yield 
loss than the manufacturing processes of lower value products.” CR 
29, at 16-17 (Petitioner’s Post-hearing Brief). Plaintiffs respond by 
urging that their proposed methodology can be refined to account 
for scrap by tracing benefits through the production of flat-rolled 
steel and into OCTG on a usage basis according to the tonnage con- 
sumed. Plaintiffs’ Reply Brief at 11. 

According to plaintiffs, ITA calculated a subsidy rate which dif- 
fers from plaintiffs’ claimed rate by something less than 0.192 per- 
cent. In view of the seemingly complicated alternative offered by 
plaintiffs and the proximity of the results of the two methods, ITA’s 
action does not appear unreasonable. Though not developed for 
these particular proceedings, the methodology, as applied to this 
case, is a reasonable method for assessing the commercial and com- 
petitive benefits of the subsidy at issue. 
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B. ITA’S Disregard of Certain Company Specific Data Provided by 
IPSCO 


According to plaintiffs, ITA’s failure to use available company 
specific data was inconsistent with the legislature’s intent that ITA 
determine the commercial and competitive benefit to individual re- 
cipients as a result of the subsidy. Plaintiffs’ Brief at 22 (citing S. 
Rep. No. 249, 96th Cong., 1st Sess. 85-86, reprinted in 1979 USS. 
Code Cong. & Admin. News 381, 472-73 and British Steel, 632 F. 
Supp. 59). 


1. ITA’S refusal to consider certain tax consequences in determin- 
ing the value of grants. 


Plaintiffs argue that ITA erred in refusing to include certain af- 
ter-tax considerations in calculating the benefit bestowed by the 
grant subsidies in this case. Plaintiffs argue that had IPSCO uti- 
lized commercial loans, rather than government grants, it would 
have been entitled to tax deductions for the interest paid on those 
loans and to capital cost allowances (depreciation) for assets ac- 
quired with those loans. These advantages did not flow from IP- 
SCO’s acceptance of government grants (IPSCO could neither de- 
duct interest payments that were never made nor claim allowances 
for the cost incurred by the government in paying for IPSCO’s 
capital). 

ITA rejected IPSCO’s request on the following grounds: 1) ITA’s 
consistent policy is to not take secondary effects, including tax ef- 
fects, into account, 2) offsets to countervailable subsidies are strictly 
limited by statute, and 3) IPSCO had negative taxable income in the 
fiscal year preceding ITA’s investigation. 51 Fed. Reg. at 15,044 
(comment 7). 

Plaintiffs acknowledge that in Michelin Tire v. United States, 6 
CIT 320 (1983) vacated on other grounds 9 CIT 38 (1985), the court 
rejected a claim that “the tax advantages of alternative debt financ- 
ing ought to be considered to reduce the advantage which the out- 
right grant bestows.” Jd. at 328. The court reasoned that: 


This argument cannot be accepted because it takes the ad- 
ministration of the law into the area of secondary effects. These 
effects are too uncertain to be considered a part of a subsidy 
calculation in these circumstances. The Court notes that Miche- 
lin Canada paid no taxes during the period involved in this 
case. 


Plaintiffs argue, however, that “the tax consequences presented 
here are based upon actual computations in years during which tax- 
es were in fact paid, and are neither uncertain nor secondary with 
respect to plaintiffs’ financial condition.” Plaintiffs’ Brief at 27. 
The issue here is neither one of documentation, nor of the impact 
upon plaintiffs’ financial condition. Congress has narrowly pro- 
scribed the offsets which ITA may consider in determining net sub- 
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sidies. 19 U.S.C. § 1677(6) (1982). S. Rep. No. 249, 96th Cong., 1st 
Sess. 85-86, reprinted in 1929 U.S. Code Cong. & Admin. News 381, 
472-73.§ ITA’s practice of strictly interpreting section 1677(6) is well 
established and reasonable. Fabricas El Carmen, S.A. v. United 
States, 11 CIT ——, 672 F. Supp. 1465, 1472-73 (1987), remand order 
vacated as moot, 12 CIT ——, 680 F. Supp. 1577 (1988). Unrealized 
tax advantages of alternative financing are not one of the allowable 
offsets. 19 U.S.C. § 1677(6). Thus, ITA should have disregarded this 
claim as unsupported by law, regardless of whether the claimed 
amount has been “definitively established by reliable, verified evi- 
dence.” S. Rep. No. 249, supra, at 86. 


2. ITA’S determination of a discount rate in measuring the value of 
grants received by IPSCO. 


In order to determine the benefit bestowed by a grant, ITA at- 
tempts to establish the economic effect of that grant upon the recip- 
-ient. In calculating this effect, ITA spreads the value of grants over 
a number of years. As Congress has explained: 


There is a special problem in determining the gross subsidy 
with respect to a product in the case of nonrecurring subsidy 
grants or loans, such as those which aid an enterprise in acquir- 
ing capital equipment or a plant. Reasonable methods of allo- 
cating the value of such subsidies over the production or expor- 
tation of the products benefiting from the subsidy must be used. 
In particular, a reasonable period based on the commercial and 
competitive benefit to the recipient as a result of the subsidy 
must be used. 


S. Rep. No. 249, supra, at 85-86. See H.R. Rep. No. 317, 96th Cong., 
1st Sess. 74-75 (1979). One step in this process involves the determi- 
nation of a discount rate, representing the value of money to the 
grant recipient. 

Plaintiffs object to the data which ITA used to assign discount 
rates to IPSCO, characterizing the resulting rates as ones “which 
bore no relation to IPSCO whatsoever.” Plaintiffs’ Reply Brief at 15. 
Specifically, they assert that “for purposes of valuing certain grants 
received by IPSCO the ITA utilized a calculated weighted average 
cost of capital as a discount rate, which amount was computed from 
industry average rate of return data for debt and equity provided by 
the Government of Canada.” Plaintiffs’ Brief at 23. 

From the court’s reading of the record, it appears that ITA used 
three different discount rates in computing a subsidy rate, relying 
almost entirely on IPSCO specific data. The discount rates for 1971 
and 1972 were represented by IPSCO’s own cost of debt (the interest 
rate it paid on long term debt). The discount rate for 1978 was com- 
“6 Congress explicitly recognized that it was limiting existing agency practice in this area. It stated that “For purposes of 
determining the net subsidy, there is subtracted from the gross subsidy only the items specified in section 771(6). The list is 
narrowly drawn and is all inclusive. For example, offsets under present law which are permitted for indirect taxes paid but 


not actually rebated, or for increased costs as a result of locating in an underdeveloped area, and not now permitted as off- 
sets.” S. Rep. No. 249, supra, at 86. 
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puted by a weighted average cost of capital formula.’ This formula 
utilized solely IPSCO specific data for three of its four ele- 
ments—cost of debt, amount of debt, and amount of equity. The fi- 
nal element, the cost of equity (or rate of return on equity), utilized 
national average data.® 

Thus, the basis for plaintiffs’ challenge to ITA’s use of “other 
than IPSCO specific data” rests entirely upon ITA’s use of national 
average data in calculating the cost of equity portion of its weighted 
cost of capital formula, which in turn was used as a discount rate 
for 1978. Plaintiffs’ arguments to this court, however, do not specifi- 
cally focus on the cost of equity portion of the weighted cost of capi- 
tal formula, and only address this issue by reference to IPSCO’s pre- 
hearing brief. An examination of the data provided in IPSCO’s pre- 
hearing brief, CR 25, and subsequently verified by ITA, PR 124 & 
125, reveals that IPSCO’s own rate of return on equity in 1978 
equaled the cost of equity percentage used by ITA.® Accordingly, in 
this particular case, the use of national rate of return on equity in 
the calculation of a weighted cost of capital formula did not over- 
state the actual benefit to IPSCO. 

Plaintiff has made further challenges to the method of grant val- 
uation based on the reasonableness of ITA’s refusal to use alterna- 
tive IPSCO specific data. 


a. ITA’s use of IPSCO’s long-term, rather than short-term, loans 


Plaintiffs challenge ITA’s failure to use IPSCO’s own short-term, 
rather than long-term, loans in determining its discount rates. ITA 
explained its reasons for not using IPSCO’s short-term interest rate 
as follows: 


The project, partially funded by the grant, was built over sever- 
al successive years. It was a major capital expansion. During 
the years that the project was being built, IPSCO floated two 
15-year debenture issues at higher interest rates than IPSCO 
suggests we use for calculation | pom To say that this large 
capital expansion project would have been financed by short- 
term borrowings is purely speculative and enbaapeeted | by any 
verified facts. In general, firms use long-term debt or equity to 
finance such long-term projects. 


51 Fed. Reg. at 15,044 (comment 5). 


7 TTA’s weighted cost of capital formula combines the interest rates which a firm pays on money it borrows with the rate 
of return it receives on its equity in a manner which reflects the extent to which it uses each form of financing. Thus, for 
example, assuming a firm borrows money at the rate of 6 percent, and receives a 9 percent return on its equity. If the two 
rates were simply averaged, the resulting unweighted average would be 7.5 percent (half way between 6 and 9 percent). 
Suppose, in addition, that the firm uses twice as many equity financing as debt financing. Averaging the 6 and 9 percent 
rates proportionately, the weighted average result would be 8 percent (or two-thirds of the way between 6 and 9 percent). 

8 Defendant explains that ITA based its cost of equity figure upon the difference between the national average return on 
equity and the national average cost of debt, and added this difference to IPSCO’s own cost of debt. Defendant’s Response to 
the Court’s letter of March 17, 1987. The specific numbers which appear in ITA’s calculations do not appear to be consistent 
with this explanation. CR 23, at [875A-76A], [878A]; CR 33, at [1204A], [1221A] (Bracketed numbers indicate microfilm 
frame numbers). In any event, whether derived soley from one set of national average figures, or from two sets in conjunc- 
tion with IPSCO specific data, the resulting percentage which ITA assigned as the cost of equity in this case is not in dis- 
pute. Plaintiffs’ and Defendant’s Responses to the Court’s letter of March 17, 1987. 

® Although the cost of equity figure used by ITA is carried out a decimal place further than IPSCO’s rate of return on 
equity figure for 1978, the figures are identical when expressed to the same number of decimal places (either by rounding 
off ITA’s figure, or recalculating IPSCO’s figure to an additional decimal place). Compare CR 21, PR 124 and CR 25, at app. 
(926A-29A) with CR 23, at (875A-76A], [878A] and CR 33, at [1204A], [12214]. 

IPSCO argued to ITA that its 1977 cost of equity figures (and its 1978 cost of debt figures) should be used in determining 
a weighted cost of capital for 1978. CR 25, at 17. The court finds it reasonable for ITA to use 1978 data in computing a 1978 
rate. Thus, had ITA decided to use IPSCO specific data entirely, the court would not direct it to use 1977 IPSCO data. 
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Plaintiffs respond by claiming that the “[wJhile the ITA may have 
felt that ‘it was unlikely’ that IPSCO would have used short-term fi- 
nancing the record is devoid of evidence to the contrary and ITA’s 
decision is no more than supposition which ignores IPSCO’s obvious 
familiarity with the manner in which it conducts its own business 
* * *. [T]he obvious question is how, based on the record before it, 
the ITA could assume that a discount rate which bore no relation to 
IPSCO whatsoever would be more accurate than the two alterna- 
tives suggested by the company.” Plaintiffs’ Reply Brief at 14-15.'° 

As previously indicated, the discount rates used by ITA were spe- 
cific to IPSCO. ITA’s decision to use IPSCO’s long-term interest 
rates, rather than IPSCO’s short-term interest rates, was based not 
upon some arbitrary choice, but rather upon specific findings re- 
garding the grants and loans received by IPSCO. Having fcund that 
the grants were essentially of a long-term nature, and that IPSCO 
actually incurred long-term loans during the same period, it was 
reasonable for ITA to conclude that the commercial benefit of those 
grants was better reflected by the terms of IPSCO’s long-term fi- 
nancing. The fact that IPSCO provided ITA with data on short-term 
loans neither establishes the appropriateness of that data, nor ren- 
ders ITA’s decision unreasonable." 


b. ITA’s use of IPSCO’s debt to equity ratio in 1978, rather than its 


historic debt to equity ratio, in calculating a weighted cost of 
capital 


Plaintiffs argue that ITA erred in using IPSCO’s ratio for debt to 
equity in 1978, rather than IPSCO’s historic debt to equity ra- 
tio—the average of IPSCO’s annual debt to equity ratios for the 
years 1957 to 1984—in calculating the weighted cost of capital. 
That weighted cost of capital was used as the discount rate in mea- 
suring the benefit bestowed by a grant approved in 1978. 

ITA responded to ISPCO’s request by explaining that “a debt to 
equity ratio affected by other time periods would not reflect the cost 
to the company of raising money at the time the subsidy was ap- 
proved. Furthermore, the proposed method does not use standard- 
ized times over which one company’s time preference for money 


10 Plaintiffs also assert that its “position is amply supported in the briefs and materials filed with [ITA] at, and in connec- 
tion with, the hearing: There was nothing unverifiable about these data.” Plaintiffs’ Reply Brief at 16. The court has re- 
viewed the record and does not find anything which undermines the reasonableness of ITA’s use of IPSCO’s own long term 
financing. ISPCO’s pre-hearing brief on this point asserts, without support, that “Had the grants not been received, the 
shortfall would doubtlessly have been financed with short-term debt.” CR 25, at 16. At the hearing, it was again asse: 
that “IPSCO in 1978 would clearly have found it to be to its best interest to utilize short term debt as the alternate financ- 
ing if the government grant had not been given * ” and | explaiz ned that this was because short term debt “would have 
been the lowest cost financing available to use at the time.” PR 107, at 23-24 (testimony of Mr. Della-Vincenza). IPSCO’s 
pre-hearing brief and the hearing testimony each seek to establish that short term financing would have been available to 
it at the time. CR 25, at 16; PR 107, at 23. That, utilizing hindsight, one can say that if IPSCO had used short term debt to 
finance its long term projects in 1978 it ‘ “would clearly have found it to be to its best interest” because that financing would 
have been the least expensive, is not determinative. 

1! Plaintiffs’ arguments to this court regarding IPSCO’s short-term borrowing rate are directed at their utilization “as a 
discount rate.” Plaintiffs have also argued in the past that IPSCO’s short-term borrowing rate should be used as the cost of 
debt as one element in ITA’s weighted average cost of capital formula. CR 25, at 17 (IPSCO’s Pre-hearing Brief). A similar 
a applies to both situations, however, since the choice is still between using IPSCO’s short-term, or long-term, debt 

financing. 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 23, JUNE 8, 1988 


could be compared to another.” 51 Fed. Reg. at 15,043-44 (comment 
4) (emphasis added). 

The court finds ITA’s use of data which was specific to IPSCO and 
to the year in which the grant was approved, instead of data which 
spanned a period from IPSCO’s first year of operation until after 
the grant had been approved, to be reasonable. 


3. ITA’S use of a standard 15 year depreciation schedule, rather 
than IPSCO’S own 25 year schedule, in allocating the value of 
grants over time 


In determining the economic effect of grants, ITA must determine 
a reasonable period over which to spread the value of the grant, 
“based upon the commercial and competitive benefit to the recipi- 
ent.” S.Rep. No. 249, supra at 85-86. In this case, ITA determined 
an allocation (or amortization) period, in accordance with its meth- 
odology set forth in Cold-Rolled Carbon Steel Flat-Rolled Prods. 
From Argentina, 49 Fed. Reg. 18,006, 18,016-20 (Apr. 26, 1984) (Sub- 
sidies Appendix). Specifically, ITA explained that 


In the Subsidies appendix, we state that we will allocate grants 
over the average useful life of a company’s renewable physical 
assets as determined by the U.S. Internal Revenue Service 
(IRS) in the 1977 Class Life Asset Depreciation Range System. 
That is the source of the 15-year allocation period used in this 
case. We feel the use of the IRS tables provides a consistent and 
predictable standard for allocating grants. If we were to use dif- 
ferent countries’ tax tables or different companies’ amortiza- 
tion periods for allocating grant benefits, we might arrive at 
different subsidy rates for equal grants due solely to the differ- 
ent periods of allocation. 


51 Fed. Reg. at 15,044 (comment 6). In so doing, ITA rejected IP- 
SCO’s request to have the value of its grants allocated over the 25 
year period that IPSCO actually used in its financial reporting. 

Plaintiffs claim that “ITA was aware and verified IPSCO’s stan- 
dard practice of accounting for the gradual actual physical depreci- 
ation of its capital assets,” and conclude that 


Absent evidence that such practice was not in accordance with 
generally accepted accounting practices or distortive of plain- 
tiffs’ results, the ITA’s proper course was to accept IPSCO’s 
contention and value the grants in question in the same man- 
ner as IPSCO, namely, over the useful life period of the assets 
to which the grants applied. 


Plaintiffs’ Reply Brief at 18 (citing H.R. Rep. No. 317, supra, at 75 
which stated that reasonable “methods should include * * * relating 
the value of a subsidy for acquiring assets to their anticipated use- 
ful life, based on generally accepted accounting principles.”). 

ITA did not find anything questionable about IPSCO’s accounting 
practice. Specifically, ITA stated that 
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In this case we have found that, while IPSCO and other Canadi- 
an primary and secondary steel producers may amortize capital 
equipment expenditures over 25 years, we are aware of nothing 
that requires them to do so. Accepting that IPSCO depreciates 
capital equipment for financial statement purposes over a 25- 
year period, the m meee of this equipment is depreciated for 
tax purposes by I O over a two-year period with the remain- 


der depreciated for tax purposes over other intervals. The Ca- 
nadian government accepts these various methods. So even if 
we did attempt to find a company- or country-specific allocation 
a there is often no clear choice of what that period should 


51 Fed. Reg. at 15,044 (comment 6). 

ITA’s task in this case was to use a “reasonable period based on 
the commercial and competitive benefit to the recipient as a result 
of the subsidy.” S. Rep. No. 249, supra, at 85-86. The fact that 
“there is often no clear choice of what that period should be,” 51 
Fed. Reg. at 15,044 (comment 6), does not address the question of 
whether a particular period is or isn’t reasonable, in this case.!? 
Simply applying a standard method, in the name of consistency and 
predictability, does not ensure the reasonableness of either the 
method, or the resulting period, in this or any other particular case. 
This is especially apparent in light of the emphasis which Congress 
has placed on discerning the commercial and competitive benefit to 
the recipient. As ITA has acknowledged on other occasions, its 
choice of a standard 15-year allocation period based upon the aver- 
age lifetime of equipment as determined in the Subsidies Appendix 
“is arbitrary in the sense that there are several viable options from 
which it could choose.” British Steel, 632 F. Supp. at 67 (1986) (cit- 
ing document 2 of ITA’s record on remand).'*See 632 F. Supp. at 69. 

Absent the existence of a properly promulgated rule governing 
ITA’s selection of allocation periods (addressed in the following sec- 
tion) ITA must explain the basis for its decision based on the facts 
of this case. Carlisle Tire & Rubber Co. v. United States, 10 CIT 
——, 634 F. Supp. 419, 423 (1986) (and cases cited therein). In this 
respect, ITA has failed to provide a non-arbitrary basis for its deci- 
sion to use a 15 year period that was derived from standardized IRS 
data on the useful life of equipment in the U.S. Steel industry, rath- 
er than a period that could be derived from verified information 


12 In this regard plaintiffs argue that “If the presence of alternate depreciable lives for tax purposes impairs a firm’s ac- 
tual accounting experience, then surely > IRS tables, which differ substantially from the periods pote age under ACRS 
oes Cost Recovery System, see, 26 U.S.C. § 168 (1982 and Supp. III 1985)], must suffer a like infirmity rendering 

the IRS tables, at a minimum, no less authoritative than plaintiffs’ actual practice.” Plaintiffs’ Reply Brief at 17-18. It is 
noteworthy that, in other circumstances, ITA acknowledges that “The term ‘GAAP’ [Generally Accepted Accounting 
ples] has reference to financial statement principles, not local tax principles.” ITA Policy Paper No. 23 (“Application of 
Generally Accepted Accounting Principles to the Cost of Production Provision”). 

13 In British Steel, the court was confronted with ITA’s use of the same Subsidies Appendix in allocating subsidies arising 
from certain equity infusions over 15 years, irrespective of the use to which the funds were put. The court held that 

the commercial and competitive benefit of the (non-capital] subsidies at issue to the 15-year average useful life 

of capital assets in the U.S. steel industry, while administratively ne is unreasonable and not in accord with 
Congressional intent that the benefits be allocated over a period of time reflecting the commercial and competitive 
benefit of the subsidy to the recipient. 

British Steel, 632 F. Supp. at 68. Defendant mischaracterizes this case when it states that the court “found it reasonable to 

use the 15 year amortization period for long-term capital assets.” Defendant’s Brief at 29, n.28. To the extent that the — 

= upon the amortization of long-term capital assets, it questioned the basis for ITA’s use of such a period. See 632 

jup. at 69. 
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pertaining to the country and company under investigation in this 
case.!4 


III. ITA’S AppuicaTIoN oF THE SussiDiEs APPENDIX.!5 
Plaintiffs argue that 


ITA’s issuance of the Subsidies Appendix as a comprehensive 
set of rules and guidelines for application to future counter- 
vailing a investigations and its application of same to the 
contested determination was contrary to the requirements of 
the Administrative Procedure Act (“APA”) and, therefore, not 
in accordance with law.” 


Plaintiffs’ Brief at 28. Although plaintiffs have argued that ITA 
erred generally in referring to the Subsidies Appendix, the court 
sees only one instance in this case in which dependence on the Sub- 
sidies Appendix led to both a violation of law and prejudice to plain- 
tiffs. That instance is the previously discussed use of a 15-year allo- 
cation period. 

Defendants have not argued that the use of a 15 year allocation 
period is based on some information of record, rather they seem to 
accept that use of the 15 year period was justified only by an exter- 
nal factor, the “principle” stated in the Subsidies Appendix.!* They 
support use of the 15-year period from the Subsidies Appendix by 
contending that Congress did not intend ITA to be governed by 


APA requirements, that ITA is free to develop new principles on a 
case-by-case adjudicatory basis rather than by formal rulemaking, 
that following APA rulemaking requirements would deprive ITA of 
its much needed flexibility in this area, and that plaintiffs were af- 
forded ample opportunities for notice and comment in this case. 
Each of these statements is true in some sense, but none justifies 
the use of an arbitrary allocation period. 


A. The Scope of APA Rulemaking Procedures 


The APA provides that “ ‘rule’ means the whole or a part of an 
agency statement of general or particular applicability and future 
effect designed to implement, interpret, or prescribe law or policy or 
describing the organization, procedure, or practice requirements of 
an agency * * *.” 5 U.S.C. § 551(4) (1982). APA’s notice and com- 
ment requirements do not apply, however, “to interpretive rules, 
general statements of policy or procedure, or practice.” 5 U.S.C. 
§ 553(b)(A) (1982). 

Generally, these procedures apply to agency actions that carry 
the force of law—“legislative” or “substantive” rules which imple- 
ment congressional intent, effectuate statutory purposes, grant 


14 The court does not hold that ITA must use IPSCO’s 25 year period, but rather that it must select a period which is rea- 
sonable in this case, and explain the basis for its decision in terms of the facts of this case. 
18 Cold-Rolled Carbon Steel Flat-Rolled Prods. from Argentina, 49 Fed. Reg. 18,006, 18, 016-20 (Apr. 26, 1984) (Subsidies 


APR Soonifically, ITA articulated that principle as follows: “We will allocate all other grants over the average useful life of 
a company’s renewable physical assets (equipment) as determined by U.S. Internal Revenue Service (IRS) in the 1977 Class 
Life Asset Depreciation Range System (Rev. Proc. 77-10, 1977—1 C.B. 548 (RR-38)).” Subsidies Appendix, 49 Fed. Reg. at 
18,018. These “other grants” referred to grants which total more than 0.50 percent of a firm’s sales. 
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rights, impose obligations, or produce other significant effects on 
private interests and which limit the discretion of agency officials 
“by largely determining the issue addressed.” Batterton v. Mar- 
shall, 648 F.2d 694, 701-02 (D.C. Cir. 1980). In contrast, APA 
rulemaking requirements generally do not apply to non-binding 
agency actions—statements of an agency’s interpretation, policy or 
internal practice or procedure which “express the agency’s intended 
course of action, its tentative view of the meaning of a particular 
statutory term, or internal house-keeping measures organizing 
agency activities.” Id. 

ITA has characterized the Subsidies Appendix as “a detailed ex- 
planation of the current countervailing duty methodology we use to 
examine grants, loans, loan guarantees, and equity.” Subsidies Ap- 
pendix, 49 Fed. Reg at 18,016. Viewed in light of APA’s distinctions 
between agency statements that carry the force of law, and those 
that don’t, such explanations could generally fall outside of APA’s 
rulemaking procedures. To the extent that they express the ITA’s 
tentative views and interpretations, which are not applied as bind- 
ing or authoritative statements, they fall outside of the scope of 
APA’s rulemaking procedures. 

The Subsidies Appendix is not entirely limited, however, to mere- 
ly providing explanations and tentative interpretations. As the dis- 
cussion in the previous section indicated, the Subsidies Appendix 
also adopts a hard and fast rule regarding the period of time over 
which to allocate benefits received from grants. In that regard, ITA 
noted in the Subsidies Appendix that there were several alternative 
standards available to it, but concluded “that there are no economic 
or financial rules that mandate the choice of an allocation period. 
The administering authority therefore must set a standard and hold 
to it as consistently as possible to allow its actions to be predict- 
able.” Subsidies Appendix, 49 Fed. Reg. at 18,018. Having set that 
standard, ITA held to it in this case, rejecting a period based upon 
IPSCO’s verified information as contrary to the standard set forth 
in the Subsidies Appendix. 51 Fed. Reg. at 15,044; Defendant’s Brief 
at 27. 

The adoption of this standard in the Subsidies Appendix falls 
within APA’s broad definition of a rule in that it is a “statement 
designed to implement, interpret, or prescribe law or policy.” 5 
U.S.C. § 551(4). See Batterton, 648 F.2d at 704-05. It is more than 
merely a statement of general policy, in that it attempts to limit the 
exercise of discretion in individual cases, and has present as well as 
prospective effect. Carlisle Tire & Rubber Co. v. United States, 10 
CIT ——, 634 F.Supp. 419, 423 (1986) (holding that any ITA “rule” 
which determines that a particular percentage is de minimis must 
be promulgated in accordance with APA notice and comment provi- 
sions). In addition, to the extent that it creates new law, rights or 
duties it is more than an “interpretive rule.” Id. 
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B. Congressional waiver of APA requirements in countervailing duty 
cases 


Defendant argues that Congress intended to exclude counter- 
vailing duty proceedings from APA requirements, citing 19 U.S.C. 
§ 1677c(b) (1982) and H.R. Rep. No. 317, 96th Cong., 1st Sess. 181 
(1979), and that “In lieu of formal rulemaking procedures, Congress 
has provided strict requirements for notice and comment in every 
countervailing duty investigation or review proceeding.” Defend- 
ant’s Brief at 34. Defendant then relies upon the following portion 
of ITA’s final determination: 


Congress would not have waived the APA requirements for 
hearings, where the parties are invited to comment, if it expect- 
ed compliance with the APA concerning the methodology em- 
ployed. It is clear that Congress, recognizing the nature of coun- 
tervailing duty proceedings, provided a system of notice and 
comment that protects the same rights protected under the 
APA, without hampering the work of the Department. 


51 Fed. Reg. at 15,045 (comment 9). 

This interpretation of Congressional waiver does not appear to be 
longstanding, consistent, or contemporaneous with the statute. At 
the time the present countervailing duty law was enacted, neither 
the United States Department of Treasury, which administered 
USS. countervailing duty law, nor ITA, which took over that func- 
tion, interpreted the statute to waive APA rulemaking require- 
ments. Both agencies utilized formal notice and comment proce- 
dures in proposing and adopting countervailing duty regulations to 
implement the new law.'” ITA’s subsequent amendments of its 
countervailing duty regulations are similarly silent with respect to 
any claim of a Congressional exemption from APA rulemaking 
procedures.!® 

Although Congress has exempted countervailing duty proceedings 
from APA adjudication requirements, it has not granted ITA a 
broad waiver from APA’s rulemaking requirements. Congressional 
exemption of countervailing investigations from APA adjudication 
requirements is founded upon explicit waivers, 19 U.S.C. § 1677c 


17 Before ITA replaced Treasury as the administering authority, it published a notice of proposed regulations, invited 
written comments and announced an open conference to discuss the proposed amendments. Proposed Revision of the Cus- 
toms Regulations Relating to Countervailing Duties, 44 Fed. Reg. 57,044, 57,046 (Oct. 3, 1979) (notice of proposed rulemak- 
ing). In anticipation of the transfer of functions from Treasury to ITA, the two agencies jointly reviewed and considered the 
comments received on the proposed regulations and jointly prepared final regulations. Countervailing Duties, 45 Fed. Reg. 
4,932 (Jan. 22, 1980) (final rules and request for comments). In promulgating those final regulations, ITA did not interpret 
the recently enacted countervailing duty law as waiving APA rulemaking requirements. Instead, ITA explicitly made a de- 
termination under 5 U.S.C. § 553(d\(3) setting forth why the published regulations should take effect immediately (rather 
than after the APA’s 30 day waiting period). Id. at 4,932. 

18 TTA has provided full notice and comment in some cases. 51 Fed. Reg. 35,529 (Oct. 6, 1986) (proposed de minimis rule), 
52 Fed. Reg. 30,660 (Aug. 17, 1987) (final de minimis rule), 50 Fed. Reg. 24,207 (Jun. 10, 1985) (proposed revisions to various 
rules), 52 Fed. Reg. 25,246 (Jul. 6, 1987) (proposed sanctions for violation of protective orders). On other occasions, ITA has 
made specific determinations pursuant to 5 U.S.C. §§ 553(bXA)-(B), 553(dX3), that the rules under consideration fell within 
one of the APA exemptions (often maintaining some provision for public notice and comment). 45 Fed. Reg. 4,932 (Jan. 22, 
1980) (final adoption of part 355 rules) (additional notice and comment unnecessary); 49 Fed. Reg. 22,467 (May 30, 1984) (fi- 
nal rule on submission of information) (agency practice and procedure); 50 Fed. Reg. 5746 (Feb. 12, 1985) (interim-final rule 
on effective dates of 1984 Act) (interpretive rule); 50 Fed. Reg. 32,556, 32,558 (Aug. 13, 1985) (interim-final and final rules 
on timeliness of administrative review requests) (procedural rule under APA, citing Lamoille Valley R. Co. v. ICC, 711 F.2d 
295, 328 (D.C. Cir. 1983)). 
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(1982) (excluding hearings from APA adjudication requirements),.® 
and the provision of alternative procedural protections. See 19 
U.S.C. §§ 1671a(c\(2)(3), 1671b(b) & (f), 1671c(a), (ei), 1671d(a) & 
(d), 1675(aX(1), (b) & (d), 1677c, 1677e(a), & 1677f (1982 & Supp. IV 
1986.” On the other hand, Congress neither waived APA rulemak- 
ing requirements for ITA, nor provided alternative rulemaking 
procedures.”! 


C. ITA’S Need for Flexibility and Discretion To Develop Rules on a 
Case by Case Basis 


Defendant argues that ITA has the discretion to proceed on a 
case-by-case basis, without utilizing formal rulemaking procedures. 
As ITA stated: 


[A]n investigative agency, such as the Department of Com- 
merce, has the discretion to develop general policies on a case- 
by-case basis rather than through rulemakin lae (See 
NLRB v. Bell Aerospace Company, 416 267, 290-295 


(1973)). IPSCO seeks to have the Department follow a fairly rig- 
id standard with regard to all methodologies used. The respon- 
sibilities of the Department preclude strict compliance with the 
APA. Because of the large number of government programs 
that confer subsidies, the Department needs the flexibility to 
formulate and adjust methodologies that are applicable to the 


various government programs. 


51 Fed. Reg. at 15,044 (comment 9). 

Plaintiffs’ do not dispute ITA’s right to develop its substantive 
policy positions on a case-by-case basis, rather than by adopting for- 
mal rulemaking procedures.” They argue, however, that 


Once it selected particular methodologies for dealing with re- 
current subsidy practices with which it had prior experience 
and decided to publish those rules, the ITA should have pur- 
sued rulemaking pursuant to the Administrative Procedures 
Act, with an opportunity for interested parties in addition to 
those involved in Cold-Rolled Carbon Steel Flat-Rolled Products 


19 Section 1677c of title 19, upon which defendant relies, governs hearing procedures, and specifically states that hearings 
“shall not be subject to the provisions of subchapter II of chapter 5 of title 5, or to section 702 of such title.” 19 U.S.C. 
§ 1677c(b). By this general reference, Congress explained that it intended to ensure that “hearings would not be subject to 
2 provisions of sections 554, 555, 556, 557, and 702 of Title 5 of the United States Code relating to adjudicative hearings.” 

Rep. 249, supra, at 97 

” The legislative history cited by defendants indicates that such protections were provided, in the absence of APA adjudi- 
cative procedures, in order to facilitate the development of agency records, and in turn, judicial review based upon that 
record, rather than upon a de novo inquiry. H.R. Rep. No. 317, supra, at 181. 

21 Congress did anticipate, however, that ITA would engage in formal rulemaking. In defining the term 
explained that “a ‘subsidy’ includes those export subsidies enumerated or described in Annex A to the ee 
dies and Countervailing Measures and such practices which may be added by regulation by the Authority * * * . The 
mittee expects that as new practices become internationally recognized, the Authority will, by augment the 
enumerations under subparagraphs (A) and (B) of subsection (5).” H.R. Rep. 317, supra, at 74 (emphasis added). 

22 Specifically, plaintiffs describe their position as follows: 


a cites substantial auieiy te for the manent ion that, generally, agencies are not required to adopt formal 
procedures whenever a substantive policy icy . developed. Rather, agencies may proceed by a method of adju- 
eae 2 ee do not disagree with this restatement of a basic legal 
w, however, no aes to the matter at 
ht to have developed the re Subsidies Appendix by way of ru 

than adjudication. Indeed, it was reasonable for ITA to have waited, as it did, until it experience wi 
“{clertain types of cay ae and financial subsidies, i including grants, loans, loan pa and equity, [which] have 
arisen in a number of countervailing duty proceedings” before selecti ng the  particula: we believe 

best implement the policies and purposes of [the countervailing duty] law.” 49 Fed. Reg. 1 8006, 18016. 


Plaintiffs’ Reply Brief at 20. 
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om Argentina to comment on the parece being adopted. 
y selecting methodologies for use in future cases without an 
opportunity for input from potentially affected interests, the 

‘A violated the letter and spirit of the rulemaking require- 
ments of the APA. 


Plaintiffs’ Reply Brief at 20-21 (footnote omitted). 

This distinction between developing or identifying appropriate 
methodologies through case-by-case adjudication, and selecting par- 
ticular methodologies in accordance with formal rulemaking proce- 
dures, appears to reflect the course which ITA announced it would 
pursue when it adopted its first set of countervailing duty regula- 
tions. At that time, ITA announced that it was “deferring publica- 
tion of final regulations” covering methodologies for the calculation 
of subsidies and allocation of grants over time,” explaining that 
“the Department prefers to gain as much experience as possible on 
these issues prior to publishing final regulations.” Countervailing 
Duties, 45 Fed. Reg. 4,932 (Jan. 22, 1980) (emphasis added). 

It is apparent that when ITA announced its decision to “set a 
standard and hold to it as consistently as possible,” Subsidies Ap- 
pendix, 49 Fed. Reg. at 18,018, it had moved beyond the case by case 
process of identifying, formulating and adjusting standards for allo- 
cating grants over time. This “fairly rigid standard” was self-im- 
posed by ITA in its Subsidies Appendix. ITA necessarily gave up 
some of its flexibility in embracing this consistent and predictable 
standard. ITA held fast to that standard, applying it two years later 
in this case, without modification or adjustment, and independent 
of the particular facts of this case. The court does not see at this 
point how “{s]trict compliance with the APA formal rulemaking 
procedures, including the requirement that rules go into effect at 
least 30 days after publication, would severely retard the Depart- 
ment’s ability to meet its obligation with rfe]gard to the counter- 
vailing duty law.” 51 Fed. Reg. at 15,044.% 


D. Opportunity for Notice and Comment 


ITA argues that it has provided adequate opportunities for notice 
and comment. Such opportunities were first provided at the time 
the Appendix was published, and later at the time the Appendix 
was applied to plaintiffs in this case. The only comments considered 
by ITA at the time the Subsidies Appendix was published were 


% Specifically, ITA announced that it was “deferring publication of final regulations covered by certain sections of the 
proposed regulations of the Customs Service published in the Federal Register on October 3, 1979; principally those ca 
sions relating to the proposed Subpart A / ae the determination and calculation of net subsidy and 
tions 155.1, 155,2, 155.3, 155.4 * * *.” ‘ed. Reg. at 4,932. Proposed section 155.4 provided for the allocation of seus 
over time. It read, in part, as follows: 

(a) The amount of a subsidy shall be calculated by reference to its value as of the time it is received and used by the 
reci a In calculating the ad valorem effect of non-recu: subsidies, such as grants, loans or loan 
acquire productive assets, the value of such subsidies be allocated over the production of 
benefitting from the subsidy, during the anticipated useful life of the productive asset, on generally — ac- 
unting principles, or, when deemed ap riate 7 the Secretary, during any other ‘period of time determined to re- 
flect more accurately the value of the caaay° 
Revision of the Customs Regulations to Osentevdiliies Duties, 44 Fed. Reg. 57,044, 57,047 (Oct. 3, 1979). 
= 's initial adoption of its countervailing duty regulations demonstrates the flexibility of APA’s rule: proce- 
dures. 45 Fed. Reg. at 4,932. In addition, ITA noted that, with respect to the deferred regulations on subsidy calculations 
and allocation periods, “Final regulations on these issues are not necessary immediately for the conduct of the counter- 
vailing duty program.” Id. 
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those of the parties to the underlying investigation (Cold-Rolled 
Carbon Steel Flat-Rolled Prods. from Argentina, 49 Fed. Reg. 18,006 
(Apr. 26, 1984)).% Plaintiffs argue that since they were not a party 
to that investigation, they had no opportunity to comment on ITA’s 
methodology prior to its adoption. In addition, they argue that once 
ITA adopted a blanket rule in an earlier case,” their opportunity to 
comment was of no consequence. Specifically, they state that “If the 
existence of the Subsidies Appendix is by itseif sufficient to defeat 
any argument contrary to the policies stated therein, then it is 
meaningless that each respondent has an opportunity to comment 
on the methodologies contained in the Appendix in the investiga- 
tions to which the rules of the Appendix are applied.” Plaintiffs’ 
Brief at 33. 

If ITA wishes to avoid APA’s formal rulemaking requirements by 
affording opportunities for notice and comment in each investiga- 
tion, then it must explain the basis for its decision in each case, 
based upon the record before it. This is not accomplished by re- 
jecting, without case specific explanation, verified information 
merely because it leads to conclusions that are different from those 
mandated by an admittedly arbitrary standard adopted under dif- 
ferent circumstances. Not every aspect of the Subsidies Appendix 
falls into the same category as the 15-year allocation rule. Some as- 
pects are, no doubt, interpretative or tentative. The court’s ruling 
rests on the application of the fixed rule independent of the facts of 
record, that is, the apparent lack of consideration of plaintiffs’ data 
merely because of the existence of a “rule” in the Subsidies 
Appendix.”’ 


IV. Grants “GENERALLY AVAILABLE” WITHIN THE PROVINCE OF 
SASKATCHEWAN. 


IPSCO received two grants under the Saskatchewan Iron, Steel 
and Other Related Metal Industries Subsidiary Agreement (Sas- 
katchewan Iron Agreement). Such subsidiary agreements were en- 
tered into between departments of the federal and provincial gov- 
ernments, pursuant to umbrella agreements referred to as General 


25 No objections were received with regard to the adoption of a standard for allocating grants over time. 49 Fed. Reg. at 
18,018. 

38 TTA’s actions in this respect are distinguishable from those which were challenged in Michelin, 6 CIT at 322-23. in 
that case ITA had sought to comply with the court’s previous remand order by incorporating a method which took account 
of the time value of money. Plaintiff challenged ITA’s use of this method as an unlawful retroactive application of an ad- 
ministrative rule and as a rule adopted without satisfying APA rulemaking requirements. In rejecting this challenge, the 
court noted that the method arose from ITA’s investigative obligations in that particular case, that it was not, and need not 
have been a continuation of previous administrative practices, and that the parties had a full and fair opportunity to com- 
ment and provide information. Jd. 

2? Plaintiffs’ also challenge the methodologies contained in the Subsidies Appendix as a retroactive tax. Plaintiffs argue 
that “While retroactive application is not conclusively barred by law, the general rule disfavors retroactivity unless the 
benefits of such application clearly outweigh any prejudice resulting therefrom.” Plaintiffs’ Brief at 34 (citations omitted). 

Plaintiffs argue that “Because those methodologies postdate the grants in question, they have altered plaintiffs liability 
retroactively, changing the value of the subsidies in a fashion not foreseeable when the grants were applied for, 
or distributed.” Plaintiffs’ Reply Brief at 28. In addition, they assert that by applying ITA’s pre-Subsidies Appendix method. 
ologies “plaintiffs could predict at the time of acceptance of the grant in question that liability under U.S. countervailing 
duty law would be nonexistent.” Plaintiffs’ Brief at 35 (emphasis added). 

Plaintiffs leave unanswered the questions of whether such a prediction was, in fact, made, and whether prior knowledge 
of 0.72 percent U.S. countervailing duty deposits would have had any effect upon their acceptance and utilization of out- 
right grants as opposed to commercial loans. In light of plaintiffs’ position that retroactivity is not barred, and their failure 
to demonstrate any sort of actual prejudicial reliance upon pre-existing law, this argument does not succeed. 
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Development Agreements (GDAs). ITA examined the Saskatchewan 
Iron Agreement, and determined that: 


IPSCO was and still is the only producer in Saskatchewan of 
pipe (including OCTG) in addition to being the sole steel pro- 
ducer in the province. IPSCO received most of the funds the 
province budgeted for primary and secondary steel facilities 
under the aleilincy agreement. As such, we determine this 
subsidiary agreement to be countervailable because it provided 
direct financial assistance that was limited to a specific enter- 
prise or industry, or group of enterprises or industries. 


51 Fed. Reg. at 15,040. 

Plaintiffs argue that “By limiting its analysis to the agreement 
applicable to the iron and steel industry and substantially ignoring 
like and related agreements applying to other industries, the ITA’s 
approach permitted but one result, a result not supported by sub- 
stantial evidence and not in accordance with law.” Plaintiffs’ Reply 
Brief at 29. Instead, they argue that 


where, as in the contested determination, parallel programs 
sharing a common root provide nominally equivalent benefits 
to multiple industries, the ITA must look to the benefits con- 
ferred and consider whether equivalent benefits are conferred 
on other enterprises or industries. This test, which asks de facto 
whether benefits are specific rather than whether a particular 
program is specific is in accord with the rationale in Alberta 
Pork Producers and consistent with the underlying premise of 
the law that the actual amount of benefit conferred is the mea- 
sure of any countervailing duties. 


Plaintiffs’ Reply Brief at 30-31. 
ITA explained its approach in this case as follows: 


As we stated in Groundfish, GDAs are not programs, per se. 
They do not establish government programs, nor do they pro- 
vide for the administration and funding of government pro- 
grams. They are merely legal agreements under which the de- 
partments of the federal and provincial governments may coop- 
erate in establishing and administering joint economic 
development programs in spheres of dual or conflicting jurisdic- 
tion. The implementation, administration, and funding of in- 
dustry and regional-specific programs occurs exclusively 
through a agreements. Therefore, we decided that in 
determining whether a subsidiary agreement is limited to spe- 


cific enterprises or industries, the proper level of analysis is the 
subsidiary agreement. 


51 Fed. Reg. at 15,043 (comment 2). 

The cases cited by plaintiffs concerned the question of whether a 
given program provides equivalent benefits to a specific group of en- 
terprises or industries. Where the terms of that program do not ap- 
pear to be limited to a specific group of enterprises or industries, it 
may still be countervailable if its benefits are, in practice, bestowed 
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upon a specific group of enterprises or industries. PPG Industries v. 
United States, 11 CIT——, ——, 662 F. Supp. 258, 265 (1987). Apply- 
ing this de facto case by case analysis enables ITA to avoid the ab- 
surdity of a rule that transforms a subsidy into a non-countervail- 
able benefit merely by extending its nominal availability. Cabot 
Corp. v. United States, 9 CIT 489, 498, 620 F. Supp. 722, 732 (1985) 
appeal dismissed, 788 F.2d 1539 (Fed. Cir. 1986), remand order va- 
cated as moot, No. 83-07-01044 (CIT Nov. 20, 1986). 

In this case, ITA has found that the Saskatchewan Iron Agree- 
ment is limited, by its very terms, and in fact, to a specific industry 
or group of industries. ITA has also determined that it is this agree- 
ment that provides for the establishment implementation, adminis- 
tration, and funding of the subsidy program at issue. Upon these 
factual findings, ITA has analyzed the agreement and concluded 
that it provides benefits to a specific enterprise or industry, or 
group of enterprises or industries. 

The record in this case does not support plaintiffs’ position that 
ITA erred in failing to examine other agreements, containing their 
own provisions for the establishment, implementation, administra- 
tion and funding of programs covering other industries. It is un- 
clear from the record whether other comparavie agreements were, 
in fact, in existence at the time of ITA’s investigation. See CR 25, at 
app. 5.” In addition, plaintiffs did not establish the nature of these 
agreements and the benefits they bestow but merely asserted that 
“it is IPSCO’s understanding that benefits comparable to those 
which IPSCO received are available to all other recognized indus- 
tries in Saskatchewan on comparable terms.” CR 25, at 32.° 

Based upon the current law and the agency record, the court 
finds that ITA did not err in determining that the benefits provided 
under the subsidiary agreement were limited to a specific enter- 
prise or enterprises. 


CoNCLUSION 


This determination is remanded for reconsideration consistent 
with this opinion. A new determination is to be issued within 20 
days. 

So ORDERED. 


28 See PPG Industries v. United States, 11 CIT ——, ——, 660 F. Supp. 965, 971-72 (1987) (discussing scope of vacatur). 

29 Plaintiffs assert that “The Subsidiary Agreements signed between the Province of Saskatchewan and the Canadian 
government cover all industries situated in the Province.” Plaintiffs’ Brief at 38 (citing to CR 25, at app. 5. The reference 
cited in support of plaintiffs’ assertion merely states, however, in relevant part, that 


Saskatchewan has a small industrial base and, as such, a number of subsidiary agreements are likely to cover the en- 
tire range of industries, including iron and steel, within a fairly short timeframe. 


CR 25, at app. 5 (letter of January 6, 1986 from the Deputy Minister of Saskatchewan Economic Development and Trade to 
the president of IPSCO, for submission in connection with this investigation). 

Because of the factual underpinnings of ITA’s decision, the court declines plaintiffs’ invitation to address the issue of 
general availability within a limited geographical area. 
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NTN Bearinc Corp. oF AMERICA, AMERICAN NTN BearRiInc MANUFACTUR- 
ING Corp., AND NTN Toyo Bearinc Co., LtD., PLAINTIFFS v. UNITED 
States AND THE U.S. INTERNATIONAL TRADE COMMISSION, DEFENDANTS, 
AND THE TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 88-01-00053 


Before Nicuo.as TsoucaLas, Judge. 
[Defendants’ motion to dismiss granted; action dismissed.] 
(Decided May 6, 1988) 


Barnes, Richardson & Colburn (Robert E. Burke, and Donald J. Unger) for 
plaintiffs. 

James A. Toupin, Assistant General Counsel, and Phyllis N. Smithey, Office of the 
General Counsel, United States International Trade Commission, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr. 
and John M. Breen) special counsel; Scott A. Scherff, of counsel, for defendant- 
intervenor. 


OPINION AND ORDER 


TsoucaLas, Judge: This matter focuses on whether plaintiffs are 
required to file a second set of civil actions against the Department 
of Commerce, International Trade Administration (Commerce), and 
the International Trade Commission (ITC), as the result of the pub- 
lication of an amended final dumping determination and order, 
where plaintiffs timely commenced an original set of actions after 
publication of the initial order. 

On October 6, 1987, Commerce published an antidumping duty 
order covering certain tapered roller bearings. Antidumping Duty 
Order; Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From Japan, 52 Fed. Reg. 37352 (1987). The initial or- 
der was based on Commerce’s final affirmative dumping determina- 
tion, Final Determination of Sales At Less Than Fair Value; 
Tapered Roller Bearings and Parts Thereof, Finished and Unfin- 
ished, From Japan, 52 Fed. Reg. 30700 (August 17, 1987), and the af- 
firmative final injury determination issued by the ITC. Tapered 
Roller Bearings and Parts Thereof * * * From Japan, USITC Pub. 
2020, Inv. No. 731-TA-343 (Final) (Sept. 1987); 52 Fed. Reg. 36847 
(Oct. 1, 1987). On November 3, 1987, plaintiffs commenced an action 
contesting commerce’s final determination of sales at less than fair 
value (“LTFV”), NTN Bearing Corp. of America v. United States, 
Court No. 87-11-01066, and also commenced an action contesting 
the final affirmative injury determination rendered by the ITC. 
NTN Bearing Corp. of America v. United States, Court No. 
87-11-01067. 

After NTN had commenced those actions, the government con- 
sented to correct clerical errors in the computation of the dumping 
margins, and on December 11, 1987, Commerce amended its final 
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determination as well as the antidumping duty order, indicating 
lower dumping margins. Amendment to Final Determination of 
Sales at Less Than Fair Value and Amendment to Antidumping Du- 
ty Order; Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From Japan, 52 Fed. Reg. 47955 (Dec. 17, 1987). The 
ITC took no action in response to Commerce’s amended final dump- 
ing determination. 

Thereafter, on December 30, 1987, plaintiffs moved in Court No. 
87-11-01066, NTN’s initial action contesting Commerce’s dumping 
determination, for leave to file a supplemental complaint raising is- 
sues relevant to the amended determination. On January 19, 1988, 
this Court granted NTN’s motion. However, the government op- 
posed plaintiff's motion, arguing that the court lacked jurisdiction 
to entertain the supplemental complaint because that action had 
not been commenced within 30 days after publication of the 
amended antidumping duty order, relying on Freeport Minerals v. 
United States, 3 Fed. Cir. (T) 114, 758 F.2d 629 (Fed. Cir. 1985). As 
stated in the government’s opposition to the filing of the supple- 
mental complaint: 


Based upon the holding in Freeport, it follows that when 
Commerce published the amended final determination and 
amended antidumping order on December 17, 1987, that publi- 
cation served as a publication for purposes of 19 U.S.C. 
§ 1516a(a)(2(A)\@UD which authorizes the commencement of an 
action in this Court within 30 days after the date of publication 
in the Federal Register of “an antidumping or countervailing 
duty order based upon any determination described in clause (i) 
of subparagraph (B).” Since 19 U.S.C. § 1516a(aX2A)@UD pro- 
vides for the filing of an action after, and not before the publi- 
cation of the contested determination, it further follows that 
plaintiffs must challenge Commerce’s amended determination 
in a new action instituted after the publication of the amended 
determination. No case law dealing with supplemental plead- 
ings generally can eliminate the statutory requirements set 
forth in 19 U.S.C § 1516a. 

Under the circumstances, Plaintiffs’ motion for leave to file a 
supplemental complaint should be denied since the filing of the 
supplemental complaint would be futile in this case. The merits 
of the amended determination must be reviewed in a new ac- 
tion instituted after the publication of the amendments. In such 
an action, of course, Plaintiffs are not limited to challenging 
the amendment but are free to challenge all pertinent underly- 
ing factual findings and legal issues. 


Court No. 87-11-01066, Defendants’ Memorandum in Opposition to 
Plaintiffs’ Motion for Leave to File a Supplemental Complaint at 
5-7 (footnotes omitted). 

Plaintiffs also moved for leave to file a supplemental complaint in 
Civil Action No. 87-11-01067 in order to set forth plaintiffs’ claim 
in reference to the effect of Commerce’s amended final dumping de- 
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termination on the validity of the ITC’s injury determination. That 
motion, not objected to by the government, was similarly granted. 
Notwithstanding the filing of that motion, and concurrent there- 
with, plaintiffs commenced new actions, within 30 days after publi- 
cation of the revised antidumping duty order, contesting both Com- 
merce’s dumping determination, as amended, Court No. 
88-01-00052, and the Commission’s injury determination. Court No. 
88-01-00053 (the instant action). These latter two actions are essen- 
tially duplicative of the original actions incorporating the supple- 
mental complaints. Plaintiffs have commenced these actions as a 
precautionary measure to protect the court’s jurisdiction to hear 
the challenges to the determinations underlying the antidumping 
duty order, in the event that the government’s position in Court No. 
87-11-01066 may be subsequently adopted. 

Defendants have moved to dismiss this action, addressed to the 
ITC’s injury determination, for lack of jurisdiction, since it was filed 
more than 30 days after the Commission issued its findings, and no 
revised decision was issued as a result of Commerce’s amended de- 
termination. Plaintiffs request that the court stay this action pend- 
ing decision in Court No. 87-11-01067 in the event that defendant 
seeks to attack the court’s jurisdiction in that action based on the 
government’s position in Court No. 87-11-01066. 


DISCUSSION 


The amended final dumping determination by Commerce did not 
result in the ITC revising its final injury determination. Therefore, 
defendants maintain that publication of the amended antidumping 
duty order has no effect on the court’s jurisdiction over the initial 
action to review the ITC’s injury determination. Application of the 
holding in Royal Business Machines, Inc. v. United States, 1 CIT 80, 
507 F. Supp. 1007, affirmed, 69 CCPA 61, 669 F.2d 692 (1982), is in- 
structive on whether plaintiffs must commence a new action 
against the ITC. 


Following the specific ITC injury determination the only le- 
gal significance of the final antidumping duty order for ile 
tiff was as a signal that the time to bring an action for judicial 
review of the less than fair value and injury determinations 
was beginning to run. At that point the aggrievement had oc- 
curred by reason of the inclusion of plaintiff's product in the fi- 
nal determinations, the final order could not do less than effec- 
tuate the final determinations, and the statutory remedy was 
available to contest “any factual findings or legal conclusions” 
underlying the determinations. 19 U.S.C. 1516a. 


1 CIT at 87-88, 507 F. Supp. at 1014 (footnote omitted). 

The action plaintiffs seek to challenge is the affirmative injury 
finding by the ITC, not the antidumping duty order per se. If that 
order was issued in accordance with the final determination by the 
agency, it does not represent a new aggrievement. Jd, at 88, 507 F. 





U.S. COURT OF INTERNATIONAL TRADE 47 


Supp. at 1015. In this instance, the revised dumping order did not 
modify the final determination by the ITC. The issue in Freeport 
Minerals involved the time limits for commencing an action to chal- 
lenge a subsequent determination by Commerce, where the initial 
determination postponed action unfavorable to the plaintiff. This 
court dismissed the action as time barred since it was not filed with- 
in 30 days after publication of Commerce’s original findings. 7 CIT 
65, 583 F. Supp. 586 (1984). The Court of Appeals reversed the dis- 
missal holding that Freeport’s claim could be heard since Com- 
merce’s original notice was favorable to plaintiff but it was the new 
determination that created an adverse effect on the plaintiff, enti- 
tling it to seek judicial review. 3 Fed. Cir. (T) 114, 758 F.2d 629 
(1985). 

Examination of 19 U.S.C. §1516a reveals that Congress autho- 
rized the commencement of an action 30 days after publication of 
an antidumping duty order based upon final affirmative determina- 
tions by the administering authority and by the Commission under 
19 U.S.C. § 1673d that merchandise the subject of the investigation 
is being, or is likely to be sold in the United States at less than fair 
value and that an industry in the United States is materially in- 
jured or is threatened with material injury. 19 U.S.C. 
§ 1516a(a(2 AIUD and (Bi). 

In the case at bar, NTN had failed an action within 30 days after 
publication of the order based on the original affirmative determi- 
nations by Commerce and the ITC. Plaintiffs still seek to challenge 
the injury determination by the Commission, which was not 
changed, reconsidered or reissued. Thus, as distinguished from the 
situation in Freeport Minerals, plaintiffs’ status to challenge the 
agency action has not changed. 


CoNCLUSION 


In light of the above stated facts, this Court finds that there is no 
basis for NTN to commence a new action either against Commerce 
or the ITC. Therefore, defendants’ motion to dismiss this action is 
granted. So ORDERED. 


(Slip Op. 88-56) 


IPSCO, Inc. anp IPSCO Street, INc., PLAINTIFFS, AND THE ALGOMA STEEL 
Corp., Ltp. AND Sonco STEEL Tuse Div. FerruM, INC., PLAINTIFF-INTER- 
VENORS v. UNITED STATES, DEFENDANT AND LONE STAR STEEL Co., DEFEND- 
ANT-INTERVENOR 


Court No. 86-06-00753 
[Remanded.] 
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Dow, Lohnes & Albertson (William Silverman, Carrie A. Simon, Douglas J. Heff- 
ner) for plaintiff-intervenors Sonco Steel. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
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OPINION 


Restani, Judge: Plaintiffs, IPSCO, Inc. and IPSCO Steel, Inc. (col- 
lectively IPSCO), contest a final determination by the United States 
Department of Commerce, International Trade Administration 
(ITA) that oil country tubular goods (OCTG)! from Canada are being 
sold in the United States at less than fair value. Oil Country Tubu- 
lar Goods from Canada, 51 Fed. Reg. 15,029 (Apr. 22, 1986), as 
amended Oil Country Tubular Goods (OCTG) from Canada 51 Fed. 
Reg. 29,579 (Aug. 19, 1986). Before the court is plaintiffs’ motion for 
judgment upon the agency record, pursuant to Rule 56.1 of the 
rules of this court. Defendant, United States, opposes plaintiffs’ mo- 
tion and seeks affirmance of the administrative determination 
under challenge. 


BACKGROUND 


A petition was filed with ITA in July 1985 on behalf of the domes- 
tic OCTG industry alleging that imports of OCTG from Canada 
were being, or were likely to be, sold in the United States at less 
than fair value, and that these imports were materially injurious, 
or threatening to injure, an industry in the United States. See 19 
U.S.C. § 1673 (1982 & Supp. IV 1986). ITA published notice of its de- 
termination to initiate an investigation in August. Oil Country Tu- 
bular Goods from Canada, 50 Fed. Reg. 33,387 (Aug. 19, 1985). 

ITA sent questionnaires to four Canadian OCTG producers under 
investigation, including IPSCO. After examining the responses of 
the Canadian companies, ITA issued its preliminary determination 
that imports of OCTG from Canada were being sold at less than fair 
value in the United States, and that IPSCO’s imports were being 
dumped at a margin of 40.88 percent. Oil Country Tubular Goods 
from Canada, 51 Fed. Reg. 660,662 (Jan. 7, 1986). 

ITA published its final affirmative antidumping duty determina- 
tion in April, 1986, finding IPSCO to have sold OCTG in the United 
States at a weighted average dumping margin of 40.85 percent dur- 
ing the period of investigation. 51 Fed. Reg. at 15,036. After the 
United States International Trade Commission issued its final de- 
termination of material injury, ITA published an antidumping or- 
der requiring the cash deposit of estimated antidumping duties on 


1 OCTG are hollow steel products of circular cross-section intended for use in drilling for oil or gas. 51 Fed. Reg. at 
15,030. 
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all entries of OCTG from Canada at the rates set at ITA’s final less 
than fair value determination. Oil Country Tubular Goods (OCTG) 
from Canada, 51 Fed. Reg. 21,782 (Jun. 16, 1986). 

In response to complaints that certain clerical errors had been 
made in ITA’s final determination, ITA amended both its June 16 
antidumping order and the underlying final determination to re- 
duce plaintiffs’ weighted average dumping margin from 40.85 per- 
cent to 33.78 percent. 51 Fed. Reg. 29,579. 


ARGUMENTS 


Under the Tariff Act of 1930, as amended, dumping margins are 
measured by calculating the amount by which foreign market value 
exceeds the United States price of imported merchandise. 19 U.S.C. 
§ 1673 (1982 & Supp. IV 1986). The methods by which foreign mar- 
ket value and United States price are determined are specifically 
provided for in the Act. 19 U.S.C. §§ 1677a-1677b (1982 & Supp. IV 
1986). In the present action, plaintiffs contend that ITA made sever- 
al errors in determining and adjusting the foreign market value 
and United States price of the subject OCTG. Specifically plaintiffs 
claim that: 


(1) ITA’s decision to treat limited service OCTG as a fully 
costed product, rather than as a by-product, in its calculations 
of cost of production and constructed value is contrary to law, 


and ‘corm by substantial evidence in the administrative 
record. 

(2) ITA improperly failed to amortize all extraordinary costs 
incurred by IPSCO in the production of OCTG. 

(3) ITA improperly failed to exclude merchandise not sold in 
the ordinary course of trade from its calculation of United 
States price. 

(4) ITA improperly failed to grant IPSCO a circumstance of 
sale adjustment for its return to stock program. 

(5) ITA improperly failed to grant IPSCO a circumstance of 
= for warranty expenses incurred in the home 
market. 


DISCUSSION 


I. ITA’s TREATMENT oF LimiTeD Service OCTG 


Where merchandise identical or similar to the imported merchan- 
dise is sold or offered for sale in the home market of the country of 
exportation, ITA calculates foreign market value by resort to do- 
mestic prices with certain specified adjustments. 19 U.S.C. 
§ 1677b(a) (1982 & Supp. IV 1986). When there are insufficient sales 
of the subject merchandise in the home market, or insufficient sales 
above the cost of production, foreign market value may be deter- 
mined based on a constructed value of that merchandise. 19 U.S.C. 
§§ 1677b(a)(2), (b), (e) (1982 & Supp. IV 1986). In the present investi- 
gation, ITA determined that for certain OCTG products IPSCO had 
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insufficient home market sales above the cost of production to cal- 
culate foreign market value entirely on the basis of sales in the 
home market. Consequently, ITA utilized constructed value for 
these products. 

In calculating constructed value, ITA is obligated to allocate vari- 
ous costs, expenses and profit to the products subject to investiga- 
tion. 19 U.S.C. § 1677b(e) (1982 & Supp. IV 1986). The products cov- 
ered by this investigation included OCTG “manufactured to either 
American Petroleum Institute (API) or non-API (such as proprie- 
tary) specifications.” 51 Fed. Reg. at 15,030. At issue in this case is 
ITA’s decision to allocate the same cost of production to OCTG not 
meeting certain specifications (limited service OCTG) as it did to 
OCTG meeting API or proprietary specifications (prime quality 
OCTG) in its calculation of constructed value.” 

Plaintiffs contend that ITA should have treated off-spec limited 
service OCTG as a by-product of prime quality OCTG for purposes 
of determining cost of production and constructed value. Plaintiffs 
specifically proposed that 


ITA could value reject material at either the uniform account- 
ing cost utilized by IPSCO for purposes of its cost accounting 
system; or, alternatively, that the material could be valued at 
its net actual realizable value. Whichever method was selected 
would yield an amount to be credited against prime costs con- 
sistent with GAAP [Generally Accepted Accounting Principles] 
and prior ITA practice. 


Plaintiffs’ Brief at 17-18 (citation omitted). By “averaging in by- 
products as fully costed prime or first quality merchandise,” plain- 
tiffs argue, ITA’s method “seriously overstates the cost of produc- 
tion for the reject by-products, and results in by-products invariably 
being found to be sold below cost * * *.” Jd. at 11. 

Defendant does not dispute plaintiffs’ extensive discussion of the 
proper methodology for costing a by-product. Rather, defendant ar- 
gues that “[t]he basic dispute between the foreign producers and the 
United States * * * is not one of methodology. It is one of character- 
ization of the merchandise—whether limited service pipe is a by- 
product of prime quality pipe or a coproduct.” Defendant’s Brief at 
10. 

The court agrees with defendant that the issue raised here is one 
of product characterization. The relevant inquiry which must be ad- 
dressed by the court is whether ITA’s characterization of off-spec 
limited service OCTG as a co-product, and not as a by-product, or 
prime quality OCTG is supported by substantial evidence. Neither 

2 If the manufactured goods are subjected to quality testing and meet API or proprietary specifications, they may be sold 
as prime quality goods. It is apparent from the record that the production of prime quality OCTG in this case necessarily 
generates the production of additional OCTG which ranges in quality from material just below API specifications, to mate- 
rial so seriously defective that it is useful only as “true scrap”—i.e., melting for metal recovery. See Public Record Docu- 
ment Number (PR) 139 at 32-33 (testimony of Mr. Hudek). In calculating constructed value, ITA has treated “true scrap” 
as a by-product of prime production. See 51 Fed. Reg. at 15,033 (Sonco comment 6). 

Less defective material, however, although not suitable for sale as prime OCTG, may be sold, without warranty, as non- 


prime or limited service OCTG. It is ITA’s treatment of this material, which is superior to “true scrap” but inferior to 
prime goods, that is at issue in this case. 
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the statute nor ITA regulations define how ITA is to distinguish be- 
tween by-products and co-products when conducting its less than 
fair value investigations. 

Generally Accepted Accounting Principles (GAAP)? and past ITA 
practice provide certain broad criteria for distinguishing by-prod- 
ucts (including scrap and waste)‘ from co-products (also referred to 
as the chief or major products) whose production processes and costs 
they share. Under GAAP, by-products are considered to be inciden- 
tal, and of relatively small importance, to the production of the 
main product; production would not be carried out for their sale 
alone. E. Kohler, A Dictionary for Accountants 70 (4th ed. 1970) 
(“byproduct”); W. Morse & H. Roth, Cost Accounting 157 (3d ed. 
1986).5 Specifically, by-products are said to have a relatively low to- 
tal sales value, as compared with the total sales value of their ma- 
jor co-products. Id.; E. Deakin & M. Maher, Cost Accounting 275 
(1984). The relatively low total sales value of by-products may be 
due to small output, low unit selling prices, or both. Jd. 

In the past, ITA has relied upon various criteria in determining 
whether a product should be treated as a by-product, including the 
importance of a product to the overall economic activity of its pro- 
ducer and the product’s value in relationship to the value of the pri- 
mary product. Red Raspberries from Canada, 50 Fed. Reg. 19,768, 
19,769 (May 10, 1985) (juice stock raspberries, representing a signifi- 
cant portion of the revenue and production of a producer’s frozen 
berry business, were not treated as by-products); Unrefined Montan 
Wax From the German Democratic Republic, 46 Fed. Reg. 38,555, 
38,556 (July 28, 1981) (montan wax, whose sales were an important 
part of the economic activity at a facility, was found not to be a by- 
product of the production of energy in the form of mined lignite, fu- 
el briquettes, and electricity); Fall-Harvested Round White Potatoes 
from Canada, 48 Fed. Reg. 51,669, 51,673-74 (Nov. 10, 1983) (com- 
ment 17) (hay and grain rotation crops found to be by-products 
where their value was small in relation to potatoes). Other criteria 
articulated by ITA have focused on issues related to whether a 
product requires, or is subjected to, separate and additional process- 
ing and marketing.® See Titanium Sponge from Japan, 49 Fed. Reg. 
“3 For purpose of making other determinations under the antidumping laws, Congress has approved use of generally ac- 
cepted accounting principles. For example, the legislative history of the Trade Act of 1974, in which Congress enacted a pro- 


vision requiring ITA to disregard sales in the home market of the country of exportation that are made at less than cost of 

production when calculating foreign market value, states that: 

in eouinion whether merchandise has been sold at less than cost, the will emplo; y a principles 

gene: in the home market of the country of — if he is ‘ied that such principles reasonably 
reflect aa variable and fixed costs of producing the merc! 


H. Rep. No. 571, 93rd Cong. 1st Sess. 71 (1973). See 19 U.S.C. § 1677b(b) (1982). 

* Although by- —- scrap and waste may be afforded similar accounting treatments, they are distinguished in terms 
of relative value and processing. By- products, on the one hand, have a positive “net realizable value” (i.e. their sales value 
exceeds the cost of the additional processing and marketing). W. Morse & H. Roth, Cost Accounting 157 (3d ed. 1986); E. 
Dean and M. Maher, Cost Accounting 276 (1984). Accor ly, they may be subjected to additional processing to make — 
more saleable. Scrap and waste, on the other hand, generally have a negative “net realizable value,” and thus, are sold “; 
is,” without additional processing. Id. 

5 None of the parties has argued that generally accepted accounting principles in the United States and Canada differ in 
this res 

For a of this discussion, the distinctions drawn in GAAP are used in allocating production costs among products 
produced simultaneously from a single set of inputs. 

6 Note, however, that these criteria may be more relevant to distinguishing scrap or waste (which have no “net realizable 
value” and are sold “as is”) see supra note 4, from other products, including by-products, co-products and intermediate 
products. 
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38,687, 38,688-89 (Oct. 1, 1984) (comment 5) (titanium tetrachloride 
found to be an intermediate product, not a by-product, where “(1) it 
was manufactured in separate facilities, (2) the quantity of produc- 
tion could be determined by management and is not determined by 
the production of titanium sponge, and (3) its production was not an 
unavoidable consequence of the manufacturing of titanium 
sponge.”); Unrefined Montan Wax, 46 Fed. Reg. at 38,556 (‘‘a signifi- 
cant investment has been made in a sizable plant to extract and 
market montan wax. The extraction of montan wax is not essential 
to the production of energy fron lignite.”). But see Frozen Concen- 
trated Orange Juice from Brazil, 51 Fed. Reg. 8,324, 8,328-29 (Mar. 
17, 1987) (comment 11) (distinguishing Titanium Sponge and finding 
that animal feed pellets, processed from pulp and rinds, which in 
turn were unavoidable consequences of orange juice production, 
were by-products, not co-products). 

In this case, defendant states that ITA considered the following 
three factors in arriving at its determination that limited service 
OCTG is not a by-product of prime OCTG: 


1. cost of production of the pipe; 
2. sales value of the pipe; and 
3. use of the pipe. 


Defendant’s Brief at 11. Defendant does not provide any citations to 


the record which indicate that ITA did, in fact, consider each of 
these factors with respect to IPSCO. 

In ITA’s final determination, the discussion of whether limited 
service OCTG in this case was a by-product of prime OCTG was lim- 
ited to a single factor—use of the pipe.’ In response to IPSCO’s com- 
ment, ITA stated: 


Because the off-spec merchandise is used as OCTG and can be 
very similar to prime merchandise, we have included it in this 
investigation and made comparisons of United States price with 
foreign market value for sales of off-spec merchandise. In order 
to allow such comparisons, we rejected Ipsco’s methodology of 
treating off-spec production as a by-product. 


51 Fed. Reg. at 15,036 (IPSCO comment 7). See id. at 15,033 (Sonco 
comment 6) (“We treated scrap and rejects as by-products. The lim- 
ited service OCTG, which has the same use as the prime quality 
product, was not treated as a by-product.”). 

The record indicates that ITA may have considered factors other 
than use, at least initially, with respect to plaintiff-intervenors, 
“Tit is apparent from the record that IPSCO sells limited service pipe to users and distributors of OCTG for applications 
often similar to those of prime quality pipe, although not warranting the products for API specifications. Each sales invoice 
for limited service OCTG IPSCO sells in the United States states that limited service OCTG “may be exptected in most 


cases to accept standard drift and hydrostatic test pressures up to 3,000 psi but no warranty or guarantee can be provided 
in this regard.” PR 60, at 5. In addition, IPSCO explained the uses of its “reject” materials during ITA’s hearing as follows: 


Well, our reject material encompasses an entire range of product. It goes from material which is severely off specifica- 
tion; that is, it could be bent, it could have holes cut in it, it may not even be welded along the seam, to material 
which, although it has failed to meet the intended specification, nevertheless could be used in applications such as pil- 
ing or structurals or even as below spec OCTG, which we and the industry call limited service. 


PR 139, at 32-33 (testimony of Mr. Hudek) (emphasis added). 
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Sonco. CR 64, at [2265A]® (Sonco verification report, accountant’s 
letter dated April 14, 1986). But see, 51 Fed. Reg. at 15,033 (Sonco 
comment 6). It does not indicate, however, that these other factors 
were ever considered with respect to IPSCO. Although defendant 
argues that the record provides support for finding that these fac- 
tors justified ITA’s treatment of limited service OCTG, even this is 
not so clear. The portion of the record cited by defendant demon- 
strates that, with respect to at least one OCTG product, there were 
some wide discrepancies between prime and limited service in 
terms of total sales values (reflected in both output and unit prices) 
and total costs of production (reflected largely in output). CR C-37 
(IPSCO Verification Exhibits—Cost of Production) (oilwell tubing).° 

If ITA has, in fact, based its determination with respect to plain- 
tiff-intervenors Sonco, upon certain factors which it has not consid- 
ered in regard to IPSCO, and which might warrant a different out- 
come, ITA is acting inconsistently. In any event, the court cannot 
discern from the determination what standard is actually being ap- 
plied in making the co-product/by-product distinction and, if it dif- 
fers from former agency or GAAP standards, why it is being ap- 
plied. Before the court can determine if defendant has relied on sub- 
stantial evidence, it must be able to discern if the criteria which are 
applied are reasonable. Accordingly, this matter is remanded to ITA 
for reconsideration and for a fuller explanation of the basis for 
whatever by-product/co-product choice it makes. 


II. AMORTIZATION OF EXTRAORDINARY Costs 


In establishing the foreign market value of merchandise based 
upon its constructed value, ITA looks to those costs “which would 
ordinarily permit production of that particular merchandise in the 
ordinary course of business.” 19 U.S.C. § 1677b(e)(1)(A) (1982). Thus, 
it is the task of ITA in calculating constructed value to arrive at the 
ordinary or typical cost in the country of export of producing the ar- 
ticle subject to investigation. In this case ITA “normalized” certain 
extraordinary costs “in keeping with the Department’s policy of am- 
ortizing startup costs over future production.” 51 Fed. Reg. at 
15,032. In the past, ITA has stated that it will account for startup 
and product development costs, so long as they are appropriately 
justified, supported and quantified. Cellular Mobile Telephones and 
Subassemblies from Japan, 50 Fed. Reg. 45,447, 45,452, 45,455 (Oct. 
31, 1985) (OKI comment 10 and Toshiba comment 5). See Titanium 
Sponge from Japan, 49 Fed. Reg. 38,687, 38,690 (Oct. 1, 1984) (com- 
ment 19) (ITA interpretation of statutory basis for adjustment). 

In support of their claim that they incurred extraordinary ex- 
penses associated with new product development and the start-up of 


8 Bracketed numbers indicate microfilm frame numbers and are used where a record document’s own page numbers are 
otherwise unavailable or ambiguous. 

OCTG products were differentiated by grade, when listed as prime, but not when listed as limited service. C-37 
gon Verification Exhibits—Cost of Production) (oilwell casing). Accordingly, comparisons vary depending upon which 
particular grade of prime quality oilwell casing is being compared to limited service oilwell casing. If all grades of prime 
quality oilwell casings are compared cumulatively to the listing for limited service oilwell casing, total sales values a to- 

costs of production vary significantly. Jd. 
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new equipment during the period of investigation, plaintiffs provid- 
ed ITA with evidence in the form of budgeted standard cost esti- 
mates and yield data pertaining to the products at issue. ITA re- 
jected IPSCO’s cost estimates stating that: 


The normalized cost information submitted by Ipsco is based 
on standard costs contained in Ipsco’s annual management 
budget adjusted for inflation using a broad index of price levels. 
The standard costs contained in the budget are not used by Ip- 
sco in its cost accounting system. This information is not suffi- 
cient to substantiate the level of production costs under normal 
operating conditions. 


51 Fed. Reg. at 15,036 (comment 6). 

Defendant argues that because ITA could not verify that “[tJhe 
theoretical data” submitted by plaintiffs “represented the cost of 
production under normal operating conditions,” it properly refused 
to rely on that data. Defendant’s Brief at 17-18. Plaintiffs respond 
that: 


the nature of the extraordinary costs claimed by IPSCO are not 
susceptible to a statement of actual costs under normal operat- 
ing conditions since neither new equipment nor products, by 
their nature, were previously used or made by the company 
and hence had not been operated or produced under “normal” 


operating conditions at the time the information was given. 

Since a producer has no historic basis upon which to state 
what the normal operating conditions for new equipment and 
new products will be, the most that a producer can possibly pro- 
vide is its estimate of what costs will be when normal operating 
conditions are achieved. 


Plaintiffs’ Reply Brief at 11. 

Value determinations made in antidumping cases “must be based 
upon proof of actual costs of prices—not estimates, approximations 
or averages.” F.W. Meyers & Co. v. United States, 72 Cust. Ct. 219, 
234, 376 F. Supp. 860, 873 (1974) (citation omitted). Accordingly, 
ITA has in previous cases refused to permit “adjustment of actual 
costs incurred to a hypothetical efficient production cost model” 
when determining cost of production. Titanium Sponge from Japan, 
49 Fed. Reg. at 38,689. Thus, in this case, ITA acted in accordance 
with law when it refused to rely on data which consisted only of 
plaintiffs’ hypothetical model of what costs of production would be 
once normal operating conditions were achieved. ITA apparently 
was not seeking the impossible, but merely rejecting data not tied 
to any actual experience. 

Where additional data was made available by plaintiffs to demon- 
strate the existence of extraordinary costs, ITA did make an adjust- 
ment. As indicated, plaintiffs submitted yield data in support of 
their claims of extraordinary costs. Recognizing that “Ipsco in- 
curred abnormally high costs for certain products which it recently 
started producing,” ITA made an adjustment for the extraordinary 
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costs which resulted from initial production runs of certain experi- 
mental products. 51 Fed. Reg. at 15,032 (comment 15). For these 
products, ITA amortized extraordinary production costs over 
present and future production of OCTG. Jd. (comment 16). For cer- 
tain other products, however, ITA apparently determined that the 
information submitted by plaintiffs did not substantiate their claim 
for an adjustment based on extraordinary costs. Plaintiffs challenge 
this decision. 

Plaintiffs argue that “ITA offered no justification in the contested 
determination for rejecting plaintiffs’ yield calculations for these 
other OCTG grades while accepting those performed for their new 
products,” Plaintiffs’ Brief at 32, and that ITA’s decision to distin- 
guish between these products is “arbitrary in the extreme.” Jd. 

The court disagrees. While the ITA determination does not dis- 
cuss this issue in detail, the path of ITA’s reasoning is discernable 
from the record and provides a non-arbitrary basis for the differing 
results. ITA focused on experimental and new products and ex- 
plained, generally, that “At verification, information was gathered 
regarding yield rates during and after the period of investigation. 
Where such information was available, the low yield rates in the pe- 
riod of investigation were normalized, in keeping with the Depart- 
ment’s policy of amortizing startup costs over future production.” 
51 Fed. Reg. at 15,032 (petitioner’s comment 15). See id. at 15,036 
(IPSCO’s comment 6). 

Upon review of the administrative record, it is apparent that ITA 
had reason to distinguish between the products at issue. In response 
to ITA’s letter of November 19, 1985, requesting specific informa- 
tion to supplement plaintiffs’ original questionnaire response, plain- 
tiffs submitted data which included descriptions of certain products 
which they believed incurred extraordinary costs during the period 
of investigation. CR 19, [2237A-42A]. This information describes 
two products in considerable detail which were the subject of small, 
experimental production test runs, produced with newly installed 
equipment, and not offered for sale on a normal commercial basis 
during the period of investigation. Jd. For these products ITA con- 
cluded that yield rates alone were sufficient evidence of the extraor- 
dinary costs incurred. 51 Fed. Reg. at 15,032, 15,036 (petitioner’s 
comment 15 and IPSCO’s comment 6). 

The data submitted by plaintiffs concerning the other two prod- 
ucts at issue is less specific. CR 19, at [2237A-42A]. One product is 
not specifically discussed,!° while the other product is said to have 
incurred abnormal non-recurring costs because those “grades re- 
quire [additional processing] to meet the specification in IPSCO’s 
process route.” Jd. at [2238A.] Plaintiffs’ subsequent explanations to 
this court, which they assert were fully explained to ITA, focus on 
the nature of the specifications to which the products were manu- 
“10 This product is apparently encompassed by the broad explanation that “There are other types of products whose costs 


reported in Table I-2 are not realistic and should not be used in assessing margins. These are products produced at the Cal- 
gary Mill during the volatile period of January to September, 1985.” CR 19, at [22414]. 
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factured, as well as the “coincident” introduction of “new produc- 
tion equipment, specifically a new electric furnace.” Plaintiffs’ Re- 
ply Brief at 9-10." 

The court does not deny that extraordinary costs may be associat- 
ed with the start-up of new equipment or the difficulties of a partic- 
ular process, and that such costs might justify adjustments such as 
those requested by plaintiffs. The burden is on plaintiffs, however, 
to present sufficient evidence to substantiate their claims; that is, to 
substantiate the appropriateness, as well as amount, of their 
claimed adjustment. Under the standard of review applicable to 
these cases, the court cannot say that ITA erred in finding this bur- 
den was not carried. 


III. U.S. Saues “‘Not IN THE ORDINARY CouRSE OF TRADE” 


Plaintiffs next argue that ITA erred in failing to exclude from the 
determination of United States price certain merchandise which 
they claim was “not sold in the ordinary course of trade in the 
United States because of the experimental nature of their produc- 
tion and the limited quantity and onetime availability of such mer- 
chandise.” Plaintiffs’ Brief at 33-34 (citation omitted). Plaintiffs ask 
the court to remand this action to ITA with directions to determine 
whether the sales at issue were made in the ordinary course of 
trade. Plaintiffs’ Reply Brief at 18. It is ITA’s position in this case 


that the concept of “[ojrdinary course of trade is not applicable to 
U.S. sales.” 51 Fed. Reg. at 15,033 (Sonco comment 1). 
Foreign market value is defined, in part, as follows: 


The foreign market value of imported merchandise shall be the 


price * * *— 


(A) at which such or similar merchandise is sold or, in the 
absence of sales, offered for sale in the principle markets of 
the country from which exported, in the usual commercial 
quantities and in the ordinary course of trade for home con- 
sumption * * * 


19 U.S.C. § 1677b(a)(1)(A) (Supp. IV 1986) (emphasis added). Similar- 
ly, ITA’s regulations provide that, in calculating foreign market 
value, it will consider only sales that are made in the ordinary 
course of trade. 19 C.F.R. § 353.3 (1987). 

As plaintiffs acknowledge, no parallel provision regarding sales 
made in the ordinary course of trade can be found in the statutory 
definition of United States price, 19 U.S.C. § 1677a (1982 & Supp. IV 
1986), nor in ITA’s regulation defining United States price. 19 
C.F.R. § 353.10 (1987). Both the statute and ITA regulations contain 
a detailed methodology for calculating foreign market value and 
United States price. Congress has provided for numerous adjust- 
ments, allowances and exclusions on each side of the fair value 


1! In addition, plaintiffs claim that they first began producing one of these products shortly before the period of investiga- 
tion and were still learning to produce this product efficiently during the period of investigation. Plaintiffs’ Brief at 33. 
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equation in order to insure the fairest possible comparison between 
markets. Smith-Corona Group v. United States, 713 F.2d 1568, 1578 
(Fed. Cir. 1983) cert. den. 465 U.S. 1022 (1984). In light of this de- 
tailed framework, the court may assume that if Congress intended 
to require the administering authority to exclude all sales made 
outside the “ordinary course of trade” from its determination of 
United States price it could have provided for such an exclusion in 
the definition of United States price, as it has in the definition of 
foreign market value. It has not done so. 

Plaintiffs claim that “there is evidence in the legislative history 
of a recognition on the part of Congress that certain categories of 
merchandise which would be considered not sold in the ordinary 
course of trade if sold in a home or third country market are not to 
be included in the determination of U.S. price in a dumping investi- 
gation.” Plaintiffs’ Brief at 34-35. Plaintiffs have failed, however, to 
cite any portion of relevant legislative history in support of this spe- 
cific proposition. Plaintiffs have only cited certain sections of the 
House and Senate Reports on the Trade Act of 1974 which they 
claim demonstrate that Congress recognized the “inherent incompa- 
rability” of sales of clearance, year end and obsolete merchandise 
relative to normal transactions of the subject merchandise. Plain- 
tiffs’ Brief at 35 (citing S. Rep. No. 1298, 93rd Cong., 2d Sess. 173, 
reprinted in 1974 U.S. Code Cong. & Admin. News 7186, 7310 and 
H.R. Rep. No. 571, 93rd Cong., 1st Sess. 71 (1973)). 

The court finds plaintiffs’ reliance upon the 1974 legislative histo- 
ry unpersuasive. The passages cited by plaintiffs are concerned with 
an amendment to foreign market value, currently codified at 19 
U.S.C. § 1677b(b) (1982), which provided for disregarding certain 
home market sales in determination of foreign market value, and 
for the use of cost of production data. This legislative history is not 
relevant to ITA’s separate determination of United States price. To 
the extent that Congress touched upon the issue of the comparabili- 
ty of certain sales relative to “normal” transactions, it rejected the 
position which plaintiffs hold in this case. The only types of sales 
which it identified as outside of normal business practice where sys- 
tematic sales, over an extended period of time, of substantial quan- 
tities, at prices which would not permit recovery of all costs within 
some reasonable period of time. S. Rep. No. 1298, supra; H.R. Rep. 
No. 571, supra. See 19 U.S.C. § 1677b(b\(1)(2). It viewed these sales 
as inappropriate for comparison with sales in the United States, 
and provided for their exclusion from foreign market value. Other 
sales, however, including sales of obsolete or year-end clearance 
merchandise, as well as sales of certain merchandise requiring 
large development costs at prices which would cover those costs 
within a reasonable period, were considered to be within the range 
of normal business practices, and therefore were not to be excluded 
from foreign market value. S. Rep. No. 1298, supra; H.R. Rep. No. 
517, supra. 
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Thus, plaintiffs’ argument that under the statutory scheme the 
sales at issue must be excluded in order to make a fair comparison 
fails. In addition, in this case, ITA acknowledged the “experimental 
nature” of two of these products and made adjustments for the ex- 
traordinary costs associated with their production when it calculat- 
ed foreign market value. See discussion, supra, at part II. As the ex- 
traordinary nature of these products has already been factored into 
the foreign market value side of the equation, it would seem incon- 
sistent to exclude sales of these same products from the United 
States price side of the equation. Thus, it does not appear that 
plaintiffs’ position would result in a fairer comparison than ITA has 
made. 

Plaintiffs also argue that ITA’s refusal to apply the concept of or- 
dinary course of trade to United States sales contradicts past ITA 
policy and precedent. Neither defendant nor defendant-intervenor 
has responded to this argument. It is unclear whether ITA’s broad 
statement in this case that “ordinary course of trade is not applica- 
ble to U.S. sales” indicates its abandonment of any past policy or 
practice allowing disregard of non-ordinary course of trade sales 
under certain limited circumstances. Although the court sees possi- 
ble bases for distinguishing the cited precedent,!? the precedent 
nonetheless reflects a view that the agency has some discretion in 
this area. Because of the cryptic explanation in ITA’s determination 
and defendant’s lack of response on this point, the court cannot tell 
if ITA is adhering to its past views and merely making what would 
seem a reasonable determination to include the sales at issue here, 
or whether it has totally abandoned past precedent and is now ar- 
guing that it must include all U.S. sales not made in the ordinary 
course of trade. As this matter is remanded for other purposes, a 
clarification would seem to be in order. Accordingly, the court di- 
rects ITA to further explain its determination in this regard. 


TV. Circumstances oF SALES ADJUSTMENT FoR IPSCO’S Return To Stock 
PROGRAM IN CANADA 


Under the statute, adjustments may be made to foreign market 
value “if it is established to the satisfaction of the administering au- 
thority that the amount of any differences between the United 
States price and the foreign market value * * * is wholly or partly 
due to— *** differences in circumstances of sale.” 19 U.S.C. 


12 One of the two ap ITA determinations cited by plaintiffs appears to be concerned with the issue of whether a cer- 
tain product was within the scope of ITA’s investigation generally and not the more limited issue presented here of whether 
goods determined to be within the scope of the investigation should, nonetheless, be excluded from ITA’s calculation of 
United States price because they may have been sold outside the ordinary course of trade. Certain Stainless Steel Sheet and 
Strip Products from in, 49 Fed. Reg. 35,538 (Sep. 10, 1984) (final determination). As defendant notes, plaintiffs do not 
challenge the scope of this investigation. Defendant's Brief at 21 n.24. Another source cited by plaintiffs contains only a 
suggestion that ITA investigators should “whenever possible” not utilize sales of obsolete, year end and clearance merchan- 
dise in calculating United States price and foreign market value. ITA, Policy Papers No. 27 (“Treatment of Sales of Obso- 
lete, Year End and Clearance Merchandise”). = paper acknowl ledges that in a number of situations it may nonetheless be 
necessary to utilize such sales and specifically sta tes that “a high proportion of so-called ‘clearance’ merchandise sold to the 
US. may indicate a clear case of dumping.” Jd. Gace thavadie hon daw, @ Fed. Reg. 35,140, 35,141 (Tres. Dep’t Aug. 
8, 1978) (final determination) (model year adjustment)). This paper does not establish the existence of a general ITA policy 
of excluding from the determination of United States price merchandise which is not sold in the ordinary course of trade. 
Finally, Certain Dried Heavy Salted Codfish from Canada, 50 Fed. Reg. 20,819 (May 20, 1985) (final determination), appears 
to be consistent with the policy paper and involves peculiar facts, not relevant here. 
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§ 1677b(a)(4)(B) (1982). Pursuant to this authority, ITA regulations 
state that: 


(a) In general. In comparing the United States price with the 
sales, or other criteria applicable, on which a determination of 
foreign market value is to be based, reasonable allowances will 
be made for bona fide differences in the circumstances of the 
sales compared to the extent that it is established to the satis- 
faction of the Secretary that the amount of any price differen- 
tial is wholly or partly due to such differences. Differences in 
circumstances of sale for which such allowances will be made 
are limited, in general, to those circumstances which bear a di- 
rect relationship to the sales which are under consideration. 


19 C.F.R. § 353.15(a) (1987). Accordingly, expenses must be related 
to specific sales at issue—sales of certain products, during a certain 
period of time—rather than to sales generally. See Rhone Poulenc, 
S.A. v. United States, 8 CIT 47, 63-68, 592 F. Supp. 1318, 1333-36 
(1984). 

Plaintiffs claim that ITA erred when it failed to make a circum- 
stance of sale adjustment in its calculation of foreign market value 
of the subject OCTG for costs associated with IPSCO’s “return to 
stock program.” The return to stock program at issue 


permits a purchaser to return any unused merchandise for full 
credit at the original sale price without cause, that is, without a 
requirement that the product be defective or otherwise noncon- 
forming. This policy applies to all IPSCO OCTG sales in Cana- 
da, is stated and known at the time of sale, and is used by IP- 
SCO as an incentive in its marketing. 


Plaintiffs Brief at 40. No comparable policy applies to IPSCO’s 
United States sales. 

Defendant responds that plaintiffs did not provide ITA with data 
sufficient to establish that the amount claimed as an adjustment 
bears a direct relationship to the sales under investigation. Defend- 
ant’s Brief at 28. Because “[p]laintiffs’ data did not indicate that the 
returned merchandise was part of the OCTG that Commerce was in- 
vestigating * * *. Commerce properly denied the claimed circum- 
stance of sale adjustment.” Jd. 

As indicated by the language of the statute and ITA regulation 
set forth above, plaintiffs have the burden of demonstrating to ITA 
that they are entitled to circumstance of sale adjustments for ex- 
penses directly related to the sales under investigation. Rhone 
Poulenc, 8 CIT at 64, 592 F. Supp. at 1333. The importance of re- 
quiring proof of this direct relationship is explained in the legisla- 
tive history of the Trade Agreements Act of 1979: 


if adjustments are improperly made, the result may be an un- 


ustifiable reduction in or elimination of the dumping margin. 
herefore, the Committee intends that adjustments should be 
permitted if they are reasonably identifiable, quantifiable and 
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directly related to the sales under consideration and if there is 
clear and reasonable evidence of their existence and amount. 


H.R. Rep. No. 317, 96th Cong. 1st Sess. 76 (1979) (emphasis added). 
In this case, ITA apparently determined that plaintiffs had not met 
this burden and denied the adjustment.'* 

The record indicates that ITA was provided with, and verified, 
certain data concerning the cost of operating IPSCO’s return to 
stock program. CR 65, at 17-19; CR C-48 (IPSCO Verification Ex- 
hibits—Cost of Production). The verification report states, in the 
general selling and administrative (GS&A) expenses section, that 
“{elxpenses related to the return to stocks program are incorporated 
in overall GS&A expenses.” CR 65, at 18. Circumstances of sales ad- 
justments are made for direct, but not for indirect, sales expenses. 
Rhone Poulenc, 8 CIT at 68-70, 592 F. Supp. at 1336-38; Consumer 
Prod. Div., SCM Corp. v. United States, 753 F.2d 1033 (Fed. Cir. 
1985).!4 

It is unclear whether IPSCO has segregated its expenses for the 
return to stock of OCTG under investigation from any expenses 
which it may have incurred for the return to stock of other products 
not under investigation. To the extent that this is the case, a cir- 
cumstances of sales adjustment would not be warranted. Rhone 
Poulenc, 8 CIT at 68, 592 F. Supp. at 1336. 

Finally, plaintiffs do not deny that a portion of the merchandise 
returned during that period was merchandise sold prior to the peri- 
od of investigation—sales unrelated to the subject investiga- 
tion—but argue that ITA’s determination should nevertheless have 
been based upon whatever merchandise happened to be returned 
during the period of investigation. 

As this court has stated, “[p]laintiffs * * * need not attribute each 
expense claimed to a particular sale in order to qualify for a circum- 
stances of sale adjustment.” Rhone Poulenc, 8 CIT at 66, 592 F. 
Supp. at 1334 (citation omitted). Such a standard of proof would be 
too narrow. Reliance on such a standard, however, is not necessary 
in order to properly deny this adjustment. If, in fact, the cost of the 
return to stock program is a cost which IPSCO factors into each and 
every one of its Canadian sales, plaintiffs should be able to establish 
the existence of this cost and its relationship to prices in the home 
market through the use of historical data. The record reveals only a 
general expense based on returns, which may have no relation to 
sales made during this, or any equivalent, time period. 

“13 Plaintiffs argue additionally that the determination should be remanded to ITA because the agency did not explain its 
reasons for denying this adjustment in the determination. As the court could not find support in the record upon which ITA 
could allow this adjustment, further explanation from ITA would not be helpful. 

14 Although adjustments to foreign market value for indirect sales expenses may be made under ITA’s exporter’s sales 
price offset regulation, 19 C.F.R. § 353.15(c) (1986), this adjustment would be limited to the amount of any indirect sales ex- 
penses adjusted for in the determination of exporter’s sales price under United States price. Consumer Prod. Div., SCM. 

15 Although some of the figures appearing in IPSCO’s submission are clearly labeled as relating to OCTG sales, other 
figures refer generally to “Total Costs,” “Returns vs Total Transaction{s]” and “Total Cost of Returns.” CR C-48, supra. 
Plaintiffs do not argue that their data | is, in fact, based entirely upon sales and returns of only the OCTG products under 
investigation. Although they do state that their cost figures are based upon “home market OCTG sales occurring during 
that period (February to July, 1985] and the volume of pipe returned during that period,” Plaintiffs’ Reply Brief at 20 (em- 


phasis added), it is unclear whether the “volume of pipe returned” is limited entirely to the OCTG products under 
investigation. 
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Thus, the court does not hold that an additional cost factor is not 
uniquely present in IPSCO’s Canadian sales due to the return to 
stock program, only that the data submitted by plaintiffs did not ad- 
equately establish the connection between such costs and the specif- 
ic merchandise subject to this investigation. ITA’s decision to deny 
this adjustment on the basis of the information submitted was, 
therefore, in accordance with law. 


V. CIRCUMSTANCES OF SALES FoR IPSCO’S Warranty EXPENsEs IN CANADA 


Plaintiffs finally argue that ITA erred in refusing to grant a cir- 
cumstance of sale adjustment for certain warranty expenses in- 
curred in the home market. Specifically, plaintiffs assert that the 
correction performed by ITA in the amended determination had the 
effect of inadvertently negating the proper adjustment for differ- 
ences in the circumstances of sale for warranty expenses. Defend- 
ant responds that plaintiffs’ argument is based upon a misunder- 
standing of the computer program used by ITA in its calculations, 
and that plaintiffs received a circumstance of sale adjustment for 
warranty expenses incurred in the home market in both the origi- 
nal and amended final determination. The administrative record 
supports this conclusion, CR 93, at [2979A], and plaintiffs do not 
contest it in their reply brief. 


CONCLUSION 


This determination is remanded for reconsideration consistent 
with this opinion. A new determination is to be issued within 20 
days. 

So ORDERED. 


(Slip Op. 88-57) 


NEC Corp anp NEC Home Etectronics (USA), INc., PLAINTIFFS v. 
Unrtep States oF AMERICA, DEFENDANT 


Court No. 88-03-00204 


Before Watson, Judge. 
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MEMORANDUM OPINION AND ORDER 


Warson, Judge: The process of filing a summons to commence an 
action for judicial review of determinations in antidumping or coun- 
tervailing duty matters continues to be a fertile source of procedur- 
al puzzles for the courts. See, NEC Corp. v. United States, 806 F.2d 
247 (Fed. Cir. 1986); Daewoo Electronics, Co. v. United States, 655 F. 
Supp. 508 (CIT 1987). Plaintiffs’ motion to amend its summons, 
under Rule 3(d) of the Rules of this Court, is the occasion for this 
dispute. The need for amendment arose as follows: Counsel for 
plaintiffs had drafted the documents needed to challenge a Febru- 
ary, 1988 determination of the Department of Commerce in Televi- 
sion Receivers, Monochrome and Color, from Japan (53 Fed. Reg. 
4050). All that remained to be done was to remove the internal 
word processing identification number from a correctly prepared 
summons, certificate of service, certificate of notification, and trans- 
mittal letter. Counsel for plaintiffs acknowledges that the word 
processing operator (formerly known as the secretary), apparently 
printed out an old summons which was still on the word processing 
disc. That summons had never been used. It had an identical first 
page, but its second page was directed to a 1987 administrative de- 
termination. Counsel for plaintiffs assumed that the documents re- 
turned to him were in all respects the same as those which he had 
drafted and seen through a few revisions. He signed them and for- 
warded them for filing with the court. Thus, within the 30-day time 
limit established by 19 U.S.C. § 1516a the court received, inter alia, 
a summons mistakenly identifying an administrative determination 
which plaintiffs had no reason to challenge,! and a transmittal let- 
ter identifying the determination which plaintiffs truly desired to 
contest. 

In the opinion of the court, the plaintiffs accomplished, albeit in 
an awkward way, the filing of a summons sufficient to satisfy the 
requirements of the law. The defects of the filing do make it a nulli- 
ty and are appropriately remediable by amendment. Courts should 
not be as concerned with the technical nomenclature of the docu- 
ments which are filed as with basic considerations of justice. This is 
the lesson of Kelley v. Department of Labor, 812 F.2d 1378 (Fed. Cir. 
1987) in which a letter to the clerk of this court was found to satisfy 
the statutory requirement for a filing of the summons. The mistake 
made in the summons in these circumstances, viewed in the larger 
perspective did not completely eliminate its meaningfulness and 
amounted to something which could properly be clarified by amend- 
ment. In this respect, it resembled the misidentification of the 
plaintiff which occurred in FirstMiss, Inc. v. United States, 7 CIT 52 
(1984). In this area, the fundamental concern of the court should be 


! The administrative determination mistakenly identified by plaintiffs was one made on remand under this court’s opin- 
ion in Zenith Electronics Corp. v. United States, 633 F. Supp. 1382 (CIT 1986). The administrative remand determination 
was made in April, 1987. On December 31, 1987, the NEC interests (plaintiffs herein) filed a formal response in this court 
indicating that they did not oppose Commerce’s remand results. It would be unreasonable to think that in this action plain- 
tiffs were seeking to contest a determination ten months too late and two and one-half months after they had acquiesced tc 
the entry of judgment affirming the determination. 
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whether it is possible to discern from the totality of the documents 
involved in the filing, the true object of plaintiffs’ action. This is an 
approach which is taken when appellate courts are seeking to iden- 
tify the object of ambiguous or confused appeals and it ought to ap- 
ply here. See, e.g., Foman v. Davis, 371 U.S. 178 (1962); Conley v. 
Gibson, 355 U.S. 41, 48 (1955); United States v. Arizona, 346 U.S. 
907 (1953) (per curiam). 

From the totality of the documents filed with the court, it would 
be possible for a person reasonably familiar with these matters to 
deduce that it was the 1988 and not the 1987 determination for 
which plaintiffs sought judicial review. In point of fact, the counsel 
for the Department of Commerce who received a copy of the sum- 
mons filed with the court, and not the transmittal letter, called 
counsel for plaintiffs shortly thereafter to express his puzzlement. 
The court is of the opinion that had such person, or any reasonably 
alert person in a similar capacity, also received the transmittal let- 
ter, the intentions of plaintiffs would have been obvious. 

In view of the fact that the proper object of plaintiffs’ action was 
discernable from the totality of the documents filed with the court 
within the thirty day period of limitation, the court does not believe 
that any material prejudice results to the government from al- 
lowing the summons to be amended under Rule 3(d) to reflect that 
fact. Timely efforts to alleviate the confusion prevented any 
prejudice from arising. The government is not prejudiced just be- 
cause it may have been momentarily puzzled. The answer to the 
puzzle had been timely filed, was easily ascertainable and should 
now be made a formal part of the summons. 

For the reasons given about it is hereby 

OrbeRrED that plaintiffs’ motion to amend the summons is hereby 
granted, and it is further 

OrperED that the document entitled “Summons,” filed with the 
court on March 11, 1988, be amended by substituting in place of 
page two thereof the correct page two (Exhibit D to plaintiffs’ 
motion). 
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